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Introductory. 


So  much  has  been  represented  and  misrepresented  in  the  leading 
papers  of  the  country  in  respect  to  what  may  be  termed  the  Doolittle  and 
Ashbaugh  Contempt  Proceedings,  and  my  action  and  judgment  upon  the 
law  unfavorably  criticised,  that  I  feel  it  is  due  to  my  friends  and  myself 
that  the  facts  be  laid  before  the  public,  and  that  I  give  the  reasons 
which  prompted  my  official  action  in  the  matter,  such  action  having 
been  declared  error  by  the  Supreme  Court  of  the  State.  That  court  has 
not  filed  an  opinion  in  the  matter,  and  I  am  therefore  not  advised  of 
the  particular  grounds  or  reasons  upon  which  its  judgment  was  based. 
Whatever  they  are,  they  become  the  law  of  this  case,  however  much  I  or 
other  judges  or  lawyers  may  think  that  they  are  not  in  accord  with  the 
doctrine  of  other  courts  or  the  former  decisions  of  that  court  in  respect  to 
the  principles  involved.  Having  given  the  subject  considerable  thought 
and  examination,  and  thus  arrived  at  the  conclusion  that  in  many  respects 
this  decision  of  such  court,  if  a  precedent,  works  a  wide  departure  from 
other  cases  in  such  court  and  other  courts;  and  believing  that  the  infor¬ 
mation  I  have  gained  by  a  studied  research  of  the  authorities  will  be  of 
value  to  the  profession  at  large,  as  a  compilation  of  the  law  upon  the 
different  propositions  involved,  I  have  concluded  to  publish  the  ex¬ 
pressions  of  the  courts  which  I  have  collected  and  arranged.  The 
questions  involved,  especially  those  in  respect  to  the  powrer  and  authority 
of  the  legislature  to  restrict  the  courts  in  respect  to  punishment  for 
contempts  and  the  office  of  the  writ  of  prohibition,  are  very  important. 
It  will  be  observed  that  courts  are  not  in  entire  harmony  in  respect  to 
either,  which  has  the  effect  to  make  a  statement  of  the  views  of  each? 
especially  valuable, 


Messrs.  Doolittle  and  Ashbaugh,  the  former  an  attorney  of  the 
court  and  the  latter  an  editor  of  a  newspaper  published  at  the  county 
seat,  were  cited  to  appear  before  the  Circuit  Court,  then  in  session  at  Eau 
Claire,  to  show  cause  why  they  should  not  be  punished  for  contempt, 
in  having  published  certain  articles  reflecting  upon  the  judge  in  relation 
to  proceedings  in  court.  The  articles  in  question  accused  the  judge  of 
being  partial,  unfair  in  respect  to  his  official  conduct  and  of  being 
influenced  by  corrupt  motives.  In  addition,  it  was  charged,  in  respect 
to  a  case  recently  tried,  that  of  Ashbaugh  vs.  The  City  of  Eau  Claire: 
“Mr.  Ashbaugh  was  the  editor  and  proprietor  of  a.  prominent  and  long- 
established  and  influential  daily  newspaper  in  this  city.  The  case  was 
only  tried  a  few  weeks  ago,  and  he  had  not  indicated  whether  his  paper 
would  support  you  or  one  of  your  competitors  for  circuit  judge. 
Perfectly  well  understanding  that  you  are  disposed  to  trade  injustice 
and  carry  your  judicial  favoritism  to  the  best  market,  I  was  morally 
certain  you  would  tumble  over  yourself,  as  the  phrase  is,  to  decide  the 
case  in  his  favor.  Was  I  not  right?  You  abused  the  city’s  witnesses; 
you  interrupted  the  orderly  progress  of  the  trial  more  than  once  to  make  a 
little  speech  and  show  your  sympathy  with  my  client  and  your  scorn  of 
his  opponent,  and  the  instant  the  evidence  was  in  you  granted  my 
motion  to  direct  a  verdict  in  Mr.  Ashbaugh’s  favor,  without  argument.” 
Also,  “The  public  has  not  forgotten  that  in  the  case  of  the  State  vs. 
Russell  he  blotted  out  a  part  of  the  records  of  his  own  court,  in  order 
that  he  might  set  a  convicted  murderess  at  liberty.” 

The  petition  alleged  among  other  things,  that  the  court  at  the  time 
these  publications  were  made  was  in  session;  that  jurors,  witnesses  and 
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officers  were  in  attendance,  and  several  important  cases  were  pending  to 
he  immediately  tried,  among  which  were  three  important  criminal 
cases;  that  the  said  defendants  not  only  printed  and  published  said  ’ 
articles,  but  that  they  distributed  and  circulated  them  to  the  officers  of 
said  court  and  to  the  jurors  engaged  in  the  trial  of  causes  therein  and  to 
parties  to  actions  then  pending  and  to  witnesses  attending  court  in  said 
causes  so  pending. 

The  court  was  of  the  opinion  that  such  acts  and  conduct,  unex¬ 
plained,  constituted  not  only  a  constructive  contempt,  a  direct  contempt, 
but  also  such  contempt  as  was  embraced  in  subdivisions  1  and  6  of 
section  2565  of  the  Revised  Statutes;  and  that  it  was  his  duty  to  cite 
the  defendants  before  him  to  answer. 

The  defendants  appeared  and  asked  for  time  to  prepare  their 
defense  and  to  consult  with  counsel, — which  requests  were  granted.  At 
the  expiration  of  such  time  they  filed  an  affidavit,  stating  in  terms,  that 
the  statements  which  they  had  published  were  true,  and  requested 
further  time  to  prepare  their  defense.  In  the  meantime  interrogatories 
were  filed  wdiich  they  were  required  to  answer.  Further  time  was 
granted.  At  the  expiratiou  of  such  time  they  came  into  court  and 
presented  an  alternative  wTrit  of  prohibition,  issued  out  of  the  Supreme 
Court,  prohibiting  further  proceedings  on  the  part  of  the  Circuit  Court. 
Prior  to  thus  presenting  such  alternative  writ,  and  subsequent  to  its 
issue,  the  defendant  Doolittle  stated  to  and  in  the  presence  of  the  Court, 
in  an  insolent  and  defiant  manner,  that  the  statements  and  charges 
published  were  true,  that  he  stood  by  them,  and  was  prepared  to  take 
the  consequences.  The  Court  thereupon  stated  that  in  obedience  to 
such  writ  it  would  not  and  could  not  proceed  further  in  said  matter  in 
w'hich  the  State,  upon  relation  of  Messrs.  Hayden  and  Frawle}T,  wras 
plaintiff,  and  said  Doolittle  and  Ashbaugh  were  defendants,  and  that 
all  proceedings  therein  were  stayed. 

The  Court,  however,  adjudged  that  the  said  defendants  w’ere  guilty 
of  contempt  committed  in  the  actual  view  and  presence  of  the  court,  in 
respect  to  their  acts  and  conduct,  in  insolently  and  defiantly  charging 
that  the  statements  in  the  published  articles  wrere  true,  by  the  affidavit 
referred  to,  which  was  an  irrelevant  paper  in  the  case,  and  the  said 
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Doolittle  in  charging  in  open  court,  orally,  that  said  allegations  Were 
true,  and  the  order  and  commitment  so  recited. 

The  Circuit  Court  made  due  return  to  the  alternative  writ  to  the 
Supreme  Court,  among  other  things  stating  that  its  mandate  had  been 
strictly  in  all  things  obeyed.  The  Supreme  Court,  having  learned 
that  the  defendants  had  been  adjudged  guilty  of  a  contempt,  ordered 
that  the  Court  make  a  further  return  instanter  of  such  proceedings. 
The  Circuit  Court  of  its  own  motion  vacated  such  proceedings,  made  a 
full  return  of  all  subsequent  proceedings,  whereupon  the  Supreme 
Court  ordered  that  a  peremptory  writ  be  issued  restraining  the  Circuit 
Court  from  proceeding  further  in  the  original  proceeding,  and  from  pro¬ 
ceeding  with,  or  enforcing  its  judgment,  in  the  matter  of  the  alleged 
direct  contempt. 

Indirectly,  the  Circuit  Court  is  informed  that  the  Supreme  Court 
held  that  the  offensive  matter  published,  and  the  subsequent  acts  and 
conduct  for  which  the  defendants  were  adjudged  in  contempt,  were  not 
contempts  cognizable  by  the  court,  the  former  being  within  the  restric¬ 
tion  of  the  statute,  section  2565.  As  to  the  other,  the  court  is  not 
advised  of  the  ground  upon  which  it  was  held  not  a  contempt. 

Section  2565,  Sanborn  and  Berryman’s  Revised  Statutes,  provides, 
that  “Every  court  of  record  shall  have  power  to  punish  as  for  a  crim¬ 
inal  contempt,  persons  guilty  of  either  of  the  following  acts,  and  no 
other: 

1.  Disorderly,  contemptuous  or  insolent  behavior  during  its  sit¬ 
tings,  in  its  immediate  view  and  presence  and  directly  tending  to  inter¬ 
rupt  its  proceedings,  or  to  impair  the  respect  due  to  its  authority. 

2.  Any  breach  of  the  peace,  noise  or  disturbance  directly  tending 
to  interrupt  its  proceedings. 

3.  Wilful  disobedience  of  any  process  or  order  lawfully  issued  or 
made  by  it. 

4.  Resistance  wilfully  offered  by  any  person  to  the  lawful  order 
or  process  of  the  court. 

5.  The  contemptuous  and  unlawful  refusal  of  any  person  to  be 
sworn  as  a  witness;  and  when  so  sworn,  the  like  refusal  to  answer  any 
legal  and  proper  question. 

6.  The  publication  of  a  false  or  grossly  inaccurate  report  or  copy 
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of  its  proceedings;  but  no  court  can  punish  as  a  contempt  the  publica¬ 
tion  of  true,  fair  and  full  reports  of  any  trial,  argument,  proceedings  or 
decisions  had  in  such  court. 

7.  The  practicing  as  an  attorney  in  such  court,  without  being  first 
licensed  as  such,  in  the  manner  provided  by  law.” 

The  following  propositions  thus  become  involved: 

1.  Was  the  publication  of  the  article  in  question  a  contempt  at 
common  law  ? 

2.  Did  the  legislature  have  power  to  restrict  superior  constitu¬ 
tional  courts  in  respect  to  their  authority  to  punish  for  contempts? 

3.  Was  the  act  and  conduct  punished  a  direct  contempt? 

4.  Was  the  act  and  conduct  punished  a  contempt  within  the 
statute  ? 

5.  To  what  extent,  if  at  all,  can  an  appellate  court  review  or  revise 
the  judgment  of  the  circuit  court  punishing  a  contempt  committed  by 
words  and  manner  in  open  court? 

G.  Has  the  appellate  court  the  power  to  determine  in  advance 
(that  is,  before  the  circuit  court  has  determined  that  the  alleged  matter 
or  conduct  is  a  contempt),  by  writ  of  prohibition,  whether  the  matter  so 
charged  as  a  contempt,  is  or  is  not  a  contempt  in  fact  or  in  law  ? 

7.  Has  the  appellate  court  authority  or  jurisdiction  by  means  of 
such  writ  to  inquire  into  matters  or  alleged  independent  contempts  com¬ 
mitted  after  the  issuing  of  such  writ  and  the  action  of  the  court  in 
respect  thereto  committed  after  such  writ  has  issued  ? 

The  first  proposition:  “Was  the  publication  of  the  article  in  ques¬ 
tion  a  contempt  at  common  law?” 

“Laws  are  necessary  to  the  good  order  of  society.  Courts  are 
ordained  by  the  laws  as  necessary  for  their  due  administration.  Hence, 
due  respect  for  the  courts  of  justice  is  as  necessary  as  a  regard  for  the 
laws  themselves,” — quoting  from  4  Black.  Com.,  238. 

“The  power  extends  not  only  to  acts  which  directly  and  openly 
insult  or  resist  the  powers  of  courts  or  the  persons  of  the  judges ,  but  to 
consequential,  indirect  and  constructive  contempts  which  obstruct  the 
process,  degrade  the  authority  or  contaminate  the  purity  of  the  courts.” 

Watson  vs.  Williams,  36  Miss.,  331. 
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In  re  Louisa  Pierce,  44  Wis.,  445,  et  seq.,  opinion  of  Chief 
Justice  Ryan. 

State  vs.  Doty,  3  Vrom.,  403,  90  Am.  Dec.,  671. 

In  enumerating  contempts  which  degrade  the  judicial  authority, 
the  writer,  4  Black.  Com.,  page  285,  refers  to  one  which  consists  “in 
speaking  or  writing  contemptuously  of  the  courts  or  judges  acting  in 
their  official  capacity.” 

In  commenting  upon  this  declaration  of  the  able  exponent  of  the 
law,  Scott,  J.,  in  delivering  the  opinion  of  the  court  in  Neel  vs.  State,  9 
Ark.,  259,  50  Am.  Dec.,  209,  says:  “From  which  may  be  deduced  the 
clear  privilege  of  the  persons  in  or  out  of  court  when  acting  in  their 
judicial  capacity;  not  because  of  any  imaginary  sanctity  of  their  persons, 
nor  because  that  an  indignity  to  their  persons,  when  so  engagedi 
obstructs  the  course  of  justice,  for  it  might  sometimes  be  of  such  a 
character  as  not  to  have  that  effect  (and,  besides,  in  that  aspect,  it  is 
always  referrable  to  another  head  of  contempts, — that  is,  for  obstructing 
the  powers  of  the  court),  but  because,  to  use  the  words  of  Blackstone, 
“it  demonstrates  a  gross  want  of  that  respect  which,  when  courts  of 
justice  are  deprived  of  their  authority  (so  necessary  for  the  good  of  the 
kingdom)  is  entirely7  lost  among  the  people.”  Nor  to  produce  this  is  it 
of  any  importance  whether  the  contumely  be  used  in  open  court  at  the 
moment  when  the  occasion  occurs,  or  the  moment  afterwards,  when  the 
sheriff  has  proclaimed  the  adjournment.  The  only  real  question  in 
either  case  is,  whether  it  is  the  official  conduct  for  which  the  judge  is 
challenged  and  insulted.  Nor  can  a  reason  be  offered  for  the  protection 
of  the  person  of  the  judge  in  court,  that  will  not  equally  apply  to  a  pro¬ 
tection  out  of  court  on  the  same  account,  in  view  of  the  remark  we  have 
already  made,  that  whenever  the  indignity  in  open  court  would  have 
the  effect  to  interrupt  its  business,  the  attachment  would  be  referrable 
to  the  head  of  obstructing  the  powers  of  the  court.” 

In  Commonwealth  vs.  Dandridge,  Virginia  Cases,  409,  Judge 
Dade  thus  speaks:  “In  this  country  we  know  no  privileges  but  such  as 
exist  for  the  public  good:  many  such  privileges  we  have,  from  those 
which  appertain  to  the  legislature  itself,  even  down  to  such  as  belong 
to  the  lowest  executive  officer.  Those  which  surround  the  administra¬ 
tion  of  justice  belong  to  the  same  order,  Courts,  their  officers  and 
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process,  are  shielded  from  invasion  and  insult,  not  from  any  imaginary 
sanctity  in  the  institutions  themselves  or  those  of  the  persons  who 
compose  them  (as  in  the  political  and  ecclesiastical  establishments  of 
another  hemisphere),  but  solely  for  the  purpose  of  giving  them  due 
weight  and  authority,  and  to  enable  those  who  administer  them  to  dis¬ 
charge  their  functions  with  impartiality,  fidelity  and  effect.  This  is  the 
true  test  of  every  privilege  not  granted  by  statute,  and  is  the  spirit  of 
every  one  (not  merely  private)  which  is  so  secured.  The  political 
character  of  the  judiciary  and  the  tendency  of  the  duties  which  are 
devolved  upon  it,  rendered  it  necessary  to  invest  it  with  a  considerable 
share  of  these  privileges.  It  is  confessedly  the  weakest  branch  of  all 
governments,  wielding  neither  wealth,  force  nor  patronage.  Its  duties 
consist  in  adjusting  and  settling  the  contested  rights  of  individuals, 
in  controlling  their  turbulence,  and  punishing  their  crimes.  These 
duties  are  often  of  a  severe  and  rigorous  character,  and  as  they  are  to  be 
discharged  in  almost  immediate  contact  with  those  on  whom  they  act, 
their  exercise  will  frequently  elicit  the  angry  passions,  or  excite  un¬ 
worthy  and  sinister  attempts  to  bias  or  avert  their  operation,  and  where 
there  is  little  real  power  and  no  patronage,  a  certain  degree  of  external 
dignity  may  have  been  considered  necessary  to  supercede  a  too  frequent 
resort  to  the  actual  powers  of  the  courts. 

In  Neel  vs.  State,  supra,  it  was  said,  in  these  remarks  (the  foregoing) 
“are  to  be  found  the  true  basis  of  the  whole  doctrine  of  contempts,  and 
of  attachment  for  contempt,  as  it  existed  at  common  law,  and  has  been 
recognized  by  some  of  the  ablest  jurists,  extending  as  it  does,  not  only 
to  acts,  which  directly  and  openly  insult  or  resist  the  power  of  the 
court  or  the  persons  of  the  judges,  but  to  consequential,  indirect  and 
constructive  contempts,  which  obstruct  the  process,  degrade  the  au¬ 
thority  or  contaminate  the  purity  of  the  court;  and  every  case  of 
authority  seen  in  the  books  will  be  found  to  proceed  upon  the  idea, 
either  remote  or  proximate,  of  disrespect  to  the  court  or  the  judges  in 
reference  to  their  official  character  or  conduct  or  matter  in  derogation 
of  the  dignity  of  the  courts,  or  are  referrable  to  that  power  of  self¬ 
protection  which  we  have  remarked  is  necessarily  inherent  in  judicial 
institutions.” 

In  Pennsylvania,  in  Williamson’s  case,  26  Pa.  St.,  9,  67  Am.  Dec., 
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374,  it  was  said:  “All  courts  must  have  this  power  (to  punish  for 
contempt),  or  else  they  could  not  protect  themselves  from  insult  or 
enforce  obedience  to  their  process.” 

In  Anderson  vs.  Dunn,  6  Wheaton,  on  page  71,  Justice  Johnson 
uses  the  following  explicit  and  comprehensive  words:  “If  there  is  one 
maxim  which  necessarily  overrides  all  others  in  the  practical  operation 
of  government,  it  is  that  the  public  functionaries  must  be  left  at  liberty 
to  exercise  the  powers  which  the  people  have  entrusted  to  them.  The 
interests  and  dignity  of  those  who  created  them  requires  the  exertion  ot 
the  powers  indispensable  to  the  attainment  of  the  ends  of  their  creation. 
Nor  is  a  casual  conflict  with  the  rights  of  particular  individuals  any 
reason  to  be  urged  against  the  exercise  of  such  powers.  The  unreason¬ 
able  manners  of  individuals  against  the  restraints  of  society  have  a 
direct  tendency  to  produce  the  worst  of  all  despotisms,  which  makes 
every  individual  the  tyrant  over  his  neighbor’s  rights.  That  the  safety 
of  the  people  is  the  supreme  law  not  only  comports  with,  but  is  indis¬ 
pensable  to  the  exercise  of  those  powers  in  the  public  functionaries, 
without  which  that  safety  cannot  be  guarded.  On  this  principle  it  is 
that  courts  of  justice  are  universally  acknowledged  to  be  vested,  by  their 
very  creation,  with  power  to  impose  silence,  respect  and  decorum  in 
their  presence  and  submission  to  their  lawful  mandates,  and  as  a  corai¬ 
lary  to  this  proposition,  to  preserve  themselves  and  their  officers  from 
the  approach  and  insults  of  pollution.” 

It  was  held  by  the  California  court,  in  matter  of  Tyler,  64  Cal.,  434, 
that  writing  and  sending  an  accusatory,  threatening  and  insulting  let¬ 
ter  to  a  grand  jury  in  relation  to  matters  which  are  the  subject  of  their 
investigation,  was  a  contempt  of  court.  The  court  uses  the  following 
forcible  language  in  declaring  the  act  not  only  a  crime  but  a  contempt 
as  well:  “Such  criminal  acts  are  also  punishable  as  contempts  of 
courts,  for  they  taint  with  suspicion  the  proceedings  which  they  touch* 
embarrass,  hinder  and  delay  courts  in  the  exercise  of  their  functions,  and 
if  suffered  to  pass  unrebuked  and  unpunished  by  the  court  whose  pro¬ 
ceedings  are  tainted  by  them,  they  result  in  a  paralysis  of  judicial  con¬ 
fidence.  *  *  *  It  is  of  the  highest  importance  that  jurors  and  judi¬ 

cial  officers  should  be  protected  and  preserved,  not  only  from  improper 
influences,  but  even  from  suspicion  of  such  influences.  Any  publica- 
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tion,  whether  by  parties  or  strangers,  which  concerns  a  case  pending  in 
court  and  has  a  tendency  to  prejudice  the  public  concerning  the  merits, 
or  which  rellects  on  the  tribunal  or  its  proceedings  or  on  the  parties, 
the  jurors,  the  witnesses  or  the  counsel,  may  be  visited  as  a  contempt. 
It  would  be  strange  if,  under  a  government  of  law,  it  would  be  other¬ 
wise.  On  the  part  of  an  attorney,  it  is  not  only  a  violation  of  the  duty 
which  he  owes  to  the  court,  but  an  inexcusably  unlawful  interference 
with  its  proceedings  directly  tending  to  impair  the  respect  due  its 
authority.” 

It  was  stated  by  the  Colorado  court,  in  Cooper  vs.  People,  reported 
in  2*2  Pac.,  page  799:  “We  hold  upon  principle  and  authority  that 
common  law  superior  courts  of  record  have  the  inherent  power  sum¬ 
marily  to  convict  and  punish  as  for  a  contempt  of  court  those  responsi¬ 
ble  for  articles  published  in  reference  to  a  cause  pending,  when  such 
articles  are  calculated  to  interfere  with  the  due  administration  of 
justice.” 

In  re  Cheesman,  reported  in  6  At.,  513,  the  Supreme  Court  of  New 
Jersey,  after  an  elaborate  review -of  the  authorities,  declared  that,  “The 
superior  courts  of  New  Jersey,  modeled  after  the  English  courts  of  com¬ 
mon  law,  have  authority  to  punish  summarily  for  any  words  uttered 
by  speech,  by  writing  or  printing,  outside  of  the  regular  course  of  litiga¬ 
tion,  which  are  designed  to  bring  contempt  upon  the  courts  in  the  exer¬ 
cise  of  their  judicial  functions  or  to  pervert  in  a  pending  cause  the  due 
administration  of  justice.” 

W  h»-re  a  newspaper  published  an  article  charging  three  of  the 
judges  of  the  supreme  court  with  having  attended  a  political  caucus  and 
there  advised  certain  action  to  be  taken,  and  having  promised  that  when 
acting  as  judges  of  that  court  they  would  sustain  such  action,  and  that 
in  compliance  with  such  pledge  they  were  about  to  decide  a  cause  be¬ 
fore  them,  not  according  to  their  convictions,  but  because  of  such 
pledge,  and  as  convenience  and  political  desires  might  dictate,  it  was 
said:  “It  seems  to  us  that  the  books  do  not  furnish  a  clearer  case  of 
contempt.  It  charges  an  offense  calculated  to  degrade  the  court  and 
destroy  all  confidence  of  the  people  therein.” 

State  vs.  Frew,  24  W.  Va.,  416,  49  Am.  Rep.,  257, 

Where  an  article,  published  about  a  month  after  the  supreme  court 
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of  the  state  had  admitted  a  prisoner  charged  with  murder  to  bail,  and 
while  the  court  was  still  in  session,  reflected  upon  its  action,  and  indi¬ 
cating  that  it  was  attributable  to  extraneous  influences,  probably 
bribery,  it  was  said:  “  The  cases  abundantly  show  that  by  the  common 
law,  courts  possessed  the  power  to  punish  as  for  contempt  libelous  pub¬ 
lications  of  the  character  of  the  one  under  consideration  upon  their 
proceedings,  pending  or  past,  upon  the  ground  that  they  tended  to 
degrade  tribunals,  destroy  that  public  confidence  and  respect  for  their 
judgments  and  decrees,  so  essential  to  the  well-being  and  good  order  of 
society,  and  must  effectually  obstruct  the  free  course  of  justice.” 

It  was  held  that  the  power  to  punish  for  contempt  extended  to 
insults  offered  to.  and  indignities  suffered  by,  judges  in  consequence  of 
their  official  acts. 

State  vs.  Morrill,  16  Ark.,  388. 

When  a  newspaper  or  other  publication,  being  read  by  jurors  and 
attendants  upon  the  courts,  has  a  tendency  to  interfere  with  the  proper 
and  unbiased  administration  of  the  law  in  pending  cases,  the  resulting 
liability  or  responsibility  is  not  limited  to  a  civil  action  for  damages  by 
the  parties  prejudiced  thereby,  but  it  may  be  adjudged  a  contempt  of 
court,  and  accordingly  punished. 

State  vs.  Judge,  etc.,  45  La.  Ann.,  1250,  40  Am.  Rep.,  282. 

In  New  Hampshire,  Sturoc’s  case,  48  N.  Hamp.,  432,  it  was  held, 
that  strictures  on  a  court  which  would  reach  jurors  and  thus  tend  to 
obstruct  the  administration  of  justice,  must  be  held  as  a  contempt. 

In  Kansas,  in  re  Pryor,  18  Kan.,  73,  26  Am.  Rep.,  747,  it  wTas  held 
that  a  letter  written  by  a  firm  of  attorneys  to  a  judge  who  had  over-ruled 
their  motion  to  dissolve  an  injunction,  in  terms  stating  that  the}7  hardly 
believed  their  information  as  to  his  decision  was  true,  “for  it  is  directly 
contrary  to  every  principle  of  law  governing  injunctions,  and  everybody 
knows  it,”  was  a  contempt,  and  punishable  as  such;  the  language  being 
construed  as  charging  the  judge  with  having  decided  contrary  to  what 
he  knew  the  law  to  be. 

Bloom  vs.  People,  Colo.,  48  Pac.,  519,  is  a  case  where  the  facts  were 
almost  identical  with  the  facts  in  the  principal  case  here.  There  were 
two  publications.  One  as  follows:  “Judge  Holbrook  is  still  advising 
with  himself  upon  the  case  of  Zook  vs.  Rio  Grande  County;  no  decision 


in  the  case  has  been  handed  down  yet.  The  next  judge  of  the  Twelfth 
Judicial  District  of  the  State  of  Colorado  will  not  be  a  political  judge, 
who  will  consider  the  political  effect  of  his  decisions  before  rendering 
them.”  The  other  was  as  follows:  “Holbrook  is  the  weakest  and  most 
unpopular  man  the  Republicans  can  possibly  nominate  for  district 
judge.  The  story  of  the  Empire  canal  receivership  and  Capt.  Campbell’s 
loan  of  $800.00  should  haunt  him  as  long  as  he  lives.”  It  was 
held  these  articles  were  contemptuous.  To  publish  of  a  judge  that  his 
decisions  in  a  case  pending  are  influenced  by  political  or  money  con- 
siderations  certainly  would  tend  to  bring  him  into  disrepute  and  to 
embarrass  him  in  future  decisions  in  the  case,  and  have  a  tendency  to 
interfere  with  the  due  administration  of  justice  therein. 

It  was  further  held  that  the  articles  thus  published  were  within 
the  restricted  rule  applied  by  some  courts  (Indiana,  and  possibly  some 
others)  in  substance,  that  they  referred  to  a  matter  pending  in  said 
court, — that  though  the  appointment  of  the  receiver  was  a  past  act,  yet, 
orders  of  the  court  in  reference  thereto  were  subject  to  review  and  the 
receiver’s  acts,  and  the  approval  or  disapproval  of  his  reports  were  still 
to  be  passed  upon  by  the  court. 

The  Second  Proposition:  The  power  of  the  legislature  of  the  state 
to  restrict  the  superior  constitutional  courts  in  respect  to  their  authority 
to  punish  for  contempt. 

In  re  Ida  Louisa  Pierce,  44  Wis.,  page  448,  the  late  Chief  Justice 
Ryan  forcibly  speaks  as  follows:  “The  constitution  of  the  state,  in 
creating  this  court,  and  the  circuit  courts,  as  courts  of  record,  vested  in 
them  ex  vi  termini  this  common-law  power  to  punish  for  contempt,  as  an 
absolute  and  essential  quality  of  superior  courts,  as  much  as  the  power 
to  sit  in  judicial  order,  with  open  doors,  in  public  session.  I  do  not 
question  that  this  power  may  be  regulated  by  statute.  But  no  statute 
could  be  effectual  to  take  it  away;  no  statutory  regulation  can  be  effect¬ 
ual  so  to  abridge,  impair  or  cripple  it  as  to  leave  the  courts  without 
effectual  power,  effectually  to  punish  as  for  contempt,  disregard  of  the 
respect  due  to  judicial  administration  and  disobedience  of  judicial 
determination.  And,  if  the  statutes  regulating  contempts  fails  to  make 
adequate  provision  for  the  contempt  of  the  prisoner,  I  cannot  doubt  that 
the  Circuit  Court  took  adequate  common-law  power  with  its  creation  by 
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the  constitution,  fn  this  respect,  neither  this  court  nor  the  circuit 
courts  are  at  the  mercy  of  the  legislature.  And  if  every  statute  of  the 
state  providing  for  the  punishment  of  contempts  should  be  repealed, 
and  another  passed  purporting  to  abolish  the  power,  the  power  would 
survive,  as  it  was  at  the  common  law,  by  force  of  the  constitution  itself. 
The  legislature  cannot  destroy,  the  courts  cannot  abdicate,  this  judicial 
power,  essential  to  the  exercise  of  all  other  judicial  powers,  essential  to 
all  judicial  authority.” 

The  Supreme  Court  of  Minnesota,  in  State  vs.  Courts,  52  Minn., 
2SB,  declare  substantially  the  same,  as  they  say:  “If  the  whole  of 
chapter  87  (that  being  the  chapter  relating  to  contempts)  were  swept 
away  there  would  remain  unimpaired  the  inherent  power  of  the  court 
to  punish  for  contempt.” 

In  Watson  vs.  Williams,  36  Miss.,  331,  the  court  uses  the  following 
language:  “So,  in  Mississippi,  the  power  of  the  court  to  fine  and  im¬ 
prison  for  contempt  as  a  necessary  incident  of  judicial  power,  indepen¬ 
dent  of  statutory  enactment,  inherent  in  the  very  nature  of  their 
organization,  and  derived  from  the  constitutional  provision  which  gave 
them  being,  ex  necessitate  rei ,  has  been  repeatedly  recognized  by  her 
judicial  tribunals.” 

In  Cartwright’s  case.  114Mass.,  230-238,  it  was  said:  “The  summary 
power  to  commit  and  punish  for  contempts  tending  to  obstruct  or 
degrade  the  administration  of  justice  is  inherent  in  courts  of  chancery 
and  other  superior  courts,  as  essential  to  the  execution  of  their  powers 
and  to  the  maintenance  of  their  authority,  and  is  a  part  of  the  law  of 
the  land,  within  the  meaning  of  the  Magna  Charta  and  of  the  12th 
article  of  our  declaration  of  rights.”  (The  declaration  of  rights  referred 
to  was  that  which  contains  the  prohibition  against  depriving  an)*-  person 
of  life,  liberty  or  estate  except  by  the  judgment  of  his  peers  or  the  law 
of  the  land.) 

In  re  Cooper,  32  Vermont,  256,  it  is  stated:  “The  power  to  punish 
for  contempt  is  inherent  in  the  nature  and  constitution  of  a  court.  It  is 
not  a  power  arising  from  any  statute,  but  arising  from  necessity,  implied, 
because  it  is  necessary  to  the  exercise  of  all  other  powers.  It  is  indis¬ 
pensable  to  the  proper  transaction  of  business.  It  secures  respect  for 
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the  law  by  requiring  respect  and  obedience  to  those  who  represent  its 
authority.” 

In  Rottman  vs.  Bartling  et  al .,  37  N.  W.,  668,  the  Nebraska  court 
declared  that  ‘‘the  power  to  punish  for  contempt  is  incident  to  every 
judicial  tribune,  derived  from  its  very  constitution,  without  any  express 
statutory  aid.” 

To  the  same  effect  are  Territory  vs.  Murray,  Mont.,  15  Pac.,  145; 
Golden  Gate  Mining  Co.  vs.  Superior  Court,  Cal.,  3  Pac.,  628;  United 
States  vs.  Hudson,  et  al. ,  7  Cranch,  32;  Anderson  vs.  Dunn,  6  Wheat.., 
204;  Clark  vs.  People,  12  Am.  Dec.,  177;  State  vs.  Wood  fin,  42  Am.  Dec., 
161;  ex  parte  Adams,  59  Am.  Dec.,  234. 

In  Middlebrook  vs.  State,  43  Conn.,  268,  it  is  stated:  “But,  in¬ 
dependently  of  the  statute,  we  think  the  power  (to  punish  for  contempt) 
is  inherent  in  all  courts.  A  court  of  justice  must  of  necessity  have  the 
power  to  preserve  its  own  dignity  and  protect  itself.” 

In  Cooper  vs.  People,  22  Pac.,  799,  the  Supreme  Court  of  Colorado 
thus  state  the  law:  “We  hold  upon  principle  and  authority  that 
common  law  superior  courts  of  record  have  the  inherent  power 
summarily  to  convict  and  punish  as  for  a  contempt  of  court  those 
responsible  for  articles  published  in  reference  to  a  cause  pending,  when 
such  articles  are  calculated  to  interfere  with  the  due  administration  of 
justice,  and  neither  the  statute  of  this  state  nor  the  constitutional 
provisions  quoted  (bill  of  rights)  present  any  barrier  to  the  exercise  of 
such  power  by  the  district  courts  of  the  state,  but  that  such  power  is 
inherent  in  such  courts.” 

In  State  vs.  Matthews,  37  N.  Hamp.,  450,  it  is  stated:  “The 
authority  to  punish  contempt  is  a  necessary  incident,  inherent  in  the 
organization  of  all  legislative  bodies  and  of  all  courts  of  law  or  equity, 
independent  of  statutory  provisions.” 

In  ex  parte  Robinson,  19  Wall.,  510,  the  Supreme  Court  of  the 
United  States  expressly  stated  that  it  was  a  matter  of  doubt  whether 
the  Federal  statute,  1  Statutes  at  Large,  83,  could  be  held  to  apply  to 
the  supreme  court,  which  derived  its  existence  and  powers  from  the 
constitution,  though  the  language  of  the  act  was,  “the  several  courts  of 
the  United  States.”  The  statute  was  held  applicable  to  the  circuit 
and  district  courts,  upon  the  distinct  ground  that  they  were  the 


15 


creatures  of  congress  and  their  powers  and  authority  could  be  regulated 
by  congress. 

In  Holman  vs.  State,  5  N.  E.,  556,  the  Supreme  Court  of  Indiana 
thus  state  the  law :  ‘‘The  power  to  punish  for  direct  contempts  is  inherent 
in  all  courts  of  superior  jurisdiction.  This  power  is  not  conferred  by 
legislation,  but  is  an  inherent  power  residing  in  all  courts.  It  is  a 
power  that  the  legislature  can  neither  create  nor  destroy.  It  is  as 
essential  to  the  preservation  of  the  existence  of  courts  as  is  the  natural 
right  of  self-defense  to  the  preservation  of  human  life.  The  judicial  is 
a  co-ordinate  department  of  the  government,  and  courts  are  not  the 
mere  creature  of  the  legislature;  for  if  they  were,  the  judicial  department 
would  be  a  subordinate  one,  dependent  for  existence  and  power  upon  the 
will  of  the  legislature.  This  it  is  not,  as  the  constitution  expressly  declares, 
and  the  united  voice  of  the  courts  affirm.  As  it  is  a  co-ordinate  branch 
of  government,  and  as  judicial  power  can  only  live  in  courts,  it  must 
follow  that  courts  possess  inherent  powers  which  they  do  not  owe  to  the 
legislature,  and  among  these  powers  is  the  right  to  punish  for  direct 
contempts.  This  subject  has  been  many  times  discussed  and  the 
doctrine  often  affirmed  without  diversity  of  judicial  opinion  that  courts  do 
possess  the  power  to  punish  contempts  independent  of  legislation,  and 
that  this  power  is  one  the  legislature  can  neither  destroy  nor  abridge. 
We  are  therefore  not  to  look  to  the  statutes  alone  to  discover  what  con¬ 
stitutes  a  contempt.” 

In  State  vs.  Morrill,  16  Ark.,  388  (the  facts  are  stated  under  first 
proposition),  it  was  contended  that  the  publication  was  not  embraced 
within  the  statute  regulating  the  punishment  for  contempts.  This  was 
conceded,  yet  the  court  held  that  the  power  to  so  punish  was  inherent, 
and  therefore  not  subject  to  legislative  destruction. 

It  was  further  held  that  the  bill  of  rights  respecting  the  liberty  of 
the  press  did  not  include  scandalous  publications  of  the  character 
stated.  The  court,  in  reply  to  the  defendant’s  contention,  by  way  of 
illustration  of  its  absurdity,  say :  “If  a  man  has  an  important  casein 
court,  and,  willing  to  resort  to  desperate  measures  to  succeed,  publishes, 
on  the  eve  of  the  trial,  a  libel,  alleging  that  the  judge  has  been  bribed  to 
charge  the  jury  against  him,  and  that  all  witnesses  who  are  to  appear 
on  behalf  of  the  opposing  party  have  been  corrupted  and  are  unworthy 
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of  credit,  it  is  no  contempt,  and  the  judge  must  labor  under  the  em¬ 
barrassment  of  sitting  in  the  case  under  such  circumstances  with  his 
mouth  closed.  Or,  if  a  judgment  is  rendered  against  a  man,  as  soon  as 
the  judge  leaves  the  bench,  he  is  met  at  the  door,  insulted  or  assaulted 
by  the  party,  in  consequence  of  his  decision,  and  then  a  publication  is 
made  in  a  newspaper  charging  him  with  corruption  in  rendering  the 
judgment  and  calling  upon  the  community  to  disregard  and  resist  its 
execution,  and  yet  this  is  not  contempt.  These  cases  may  be  extreme, 
yet  they  may  occur,  and  when  we  are  called  upon  to  declare,  in  effect, 
that  the  courts  have  no  power  to  punish  any  act  as  a  contempt  which  is 
not  enumerated  in  the  statute,  as  we  now  are  by  defendant’s  plea,  it  is 
well  to  anticipate  the  results  that  may  flow  from  such  a  decision.” 

The  legislature  of  Arkansas  sanctioned  the  power  of  the  court  to 
punish  as  contempts  certain  enumerated  acts  and  no  others.  The  court 
held  that  the  sanction  was  merely  declaratory  of  the  common  law,  and 
that  the  prohibitory  clause  was  entitled  to  respect  as  an  opinion  of  a 
co-ordinate  branch  of  the  government,  but  was  not  binding  upon  the 
courts. 

In  discussihg  the  effect  generally  of  legislative  restriction  upon  the 
power  of  courts  to  punish  for  contempts,  and  in  reference  to  a  statute 
which  provided,  that,  “No  speech  or  publication  reflecting  upon  or  con¬ 
cerning  any  court  or  any  officer  thereof  shall  be  treated  or  punished  as  a 
contempt  of  said  court  unless  made  in  the  immediate  presence  of  said 
court,  while  in  session,  and  in  such  manner  as  to  actually  interfere  with 
its  proceedings,”  the  California  court,  in  re  Shortridge,  99  Cal.,  532, 
say:  “No  authority  has  been  found  which  denies  the  inherent  right  of 
a  court,  in  the  absence  of  a  limitation  put  upon  it  by  the  power  which 
created  it,  to  punish  as  a  contempt  an  act  committed  in  or  out  of  its 
presence,  which  tends  to  impede,  embarrass  or  obstruct  the  court  in  the 
discharge  of  its  duties.  It  is  a  doctrine  which  is  admitted  in  all  its 
rigor  by  American  courts  everywhere,  and  does  not  need  the  support  of 
foreign  authorities  based  upon  the  fiction  that  the  majesty  of  the  king 
represented  in  the  person  of  the  judges  is  always  present  in  court.  It 
is  founded  upon  the  principle  which  is  coeval  with  the  existence  of  the 
courts,  and  as  necessary  as  the  right  of  self-protection;  that  it  is  a 
necessary  incident  to  the  execution  of  the  powers  conferred  upon  the 
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court,  and  is  necessary  to  maintain  its  dignity,  if  not  its  very  existence. 
It  exists  independent  of  statute.-  The  legislative  department  may  reg¬ 
ulate  the  procedure  and  enlarge  the  power,  but  it  cannot,  without 
trenching  upon  the  constitutional  powers  of  the  court  and  destroying 
the  autonomy  of  that  system  of  checks  and  balances  which  is  one  of  the 
chief  features  of  our  triple  department  form  of  government,  fetter  the 
power  itself.” 

In  Louisiana,  State  vs.  Judge  of  Civil  District  Court,  45  La. 
Ann.,  1250,  40  Am.  St.  Rep.,  282,  it  was  held  that  the  power  to  punish 
for  contempts,  actual  or  constructive,  is  inherent  in  all  courts  of  record 
and  is  essential  to  the  preservation  of  order  in  all  judicial  proceedings. 

It  was  said:  “  If  this  inherent  power  exists  for  the  preservation  of 
mere  order,  for  how  much  greater  reason  should  it  exist  to  protect  the 
fountains  of  justice  from  being  poisoned  and  the  courts  themselves  from 
being  brought  into  contempt  and  disrepute.” 

In  Anderson  vs.  Dunn,  6  Wheat.,  71,  it  is  stated  by  Justice  John¬ 
son:  ‘‘It  is  true  that  the  courts  of  justice  of  the  United  States  are 
vested  by  express  statute  provisions  with  power  to  fine  and  imprison 
for  contempts;  but  it  does  not  follow  from  this  circumstance  that  the}r 
would  not  have  exercised  that  power  without  the  aid  of  the  statute,  or 
not,  in  cases,  if  such  should  occur,  to  which  such  statute  provision  may 
not  extend;  on  the  contrary,  it  is  a  legislative  assertion  of  this  right,  as 
incidental  to  a  grant  of  judicial  power,  and  can  only  be  considered 
either  as  an  instance  of  abundant  caution  or  a  legislative  declaration 
that  the  power  of  punishing  for  contempt  shall  not  extend  beyond 
its  known  and  acknowledged  limits  of  fine  and  imprisonment.” 

In  Kilbourne  vs.  Thompson,  103  U.  S.,  168,  it  is  said:  “The  consti¬ 
tution  divides  the  powers  of  the  government  which  it  establishes  into 
three  departments,  the  executive,  the  legislative  and  the  judicial,  and 
unlimited  authority  is  conferred  upon  no  department  or  officer  of  the 
government.  It  is  essential  to  the  successful  working  of  the  system 
that  the  lines  which  separate  those  departments  shall  be  clearly  defined 
and  closely  followed,  and  that  neither  of  them  shall  be  permitted  to 
encroach  upon  the  powers  exclusively  confined  to  the  others.  That  in¬ 
strument  has  worked  out,  in  its  three  primary  articles,  the  allotment  of 
power  to  these  departments.” 
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Bloom  vs.  People,  Colo.,  48  Pac.,  519,  is  the  case  hereinbefore 
referred  to  where  the  facts  were  almost  identical  with  the  facts  in  the 
principal  case  here.  The  decision  of  the  court  that  the  publications 
there  involved  were  contemptuous  is  stated.  The  court  held  that  the  trial 
court  had  the  common-law  power,  inherent  in  the  court,  notwithstand¬ 
ing  the  restrictions  of  the  statute,  to  punish  the  offender  for  contempt 
by  imprisonment  as  well  as  by  fine.” 

In  re  Chadwick,  Mich.,  67  N.  W.,  1071,  the  court  had  under  consid¬ 
eration  the  statute  of  that  state  in  respect  to  contempts  (which  sub¬ 
stantially  is  the  same  in  words  as  the  statute  of  Wisconsin),  and  its 
effect  as  restrictive  of  the  common  law.  It  was  there  stated  by  the 
court  that  “the  power  to  punish  for  contempt  is  inherent  in,  and  as 
ancient  as,  courts  themselves.  The  contempts  that  are  thus  punished 
are  either  direct,  which  openly  insult  or  resist  the  powers  of  the  courts 
or  the  persons  of  the  judges  who  preside  there,  or  else  consequential, 
which,  without  such  gross  insolence  or  direct  opposition,  plainly  tend  to 
create  an  universal  disregard  of  their  authority.  It  is  apparent  that  this 
power  should  be  lodged  in  the  court.  The  judicial  department  is 
entirely  distinct  from  the  legislative,  and  the  constitution  leaves  this 
power  existing  in  the  court  as  it  was  at  common  law.”  In  respect  to 
the  power  of  the  legislature  to  restrain  this  power,  it  was  said:  “It 
would  seem  to  follow  that  if  the  legislature  may  curtail  this  jurisdiction 
and  determine  that  in  no  other  matters  than  those  for  which  it  may 
provide  shall  the  courts  have  jurisdiction,  it  may  take  away  the  power 
to  punish  entirely.  Judges  of  courts  of  record  are  amenable  to  the 
people  for  the  abuse  of  the  power  conferred  upon  them  by  the  constitu¬ 
tion,  and  may  be  impeached.” 

They  quote  what  was  said  in  another  case,  to  wit:  “The  legislature 
may  regulate  the  exercise  of  but  cannot  abridge  the  express  or  necessarily 
implied  powers  granted  to  this  court  by  the  constitution.  If  it  could 
it  might  encroach  upon  both  the  judicial  and  executive  departments, 
and  draw  to  itself  all  the  powers  of  government,  and  thereby  destroy 
that  admirable  system  of  checks  and  balances  to  be  found  in  the  gigan¬ 
tic  framework  of  both  the  Federal  and  state  institutions  and  a  favorite 
theory  in  the  governments  of  the  American  people.  As  far  as  the  act 
in  question  goes,  in  sanctioning  the  power  of  the  courts  to  punish  as 


Contempts  the  acts  therein  enumerated,  it  is  merely  declaratory  of  what 
the  law  was  before  its  passage.  The  prohibitory  feature  of  the  act  can 
be  regarded  as  nothing  more  than  the  expression  of  a  judicial  opinion 
by  the  legislature  that  the  courts  may  exercise  and  enforce  all  their  con¬ 
stitutional  powers,  and  answer  all  the  useful  purposes  of  their  creation, 
without  the  necessity  of  punishing  as  a  contempt  any  matter  not  enu¬ 
merated  in  the  act.  As  such,  it  is  entitled  to  great  respect,  but  to  say 
that  it  is  absolutely  binding  upon  the  courts  would  be  to  concede  that 
the  courts  have  no  constitutional  and  inherent  power  to  punish  any  class 
of  contempts,  but  that  the  whole  subject  is  under  the  control  of  the 
legislative  department;  because,  if  the  general  assembly  may  deprive 
courts  of  the  power  to  punish  one  class  of  contempts,  it  may  go  the 
whole  length  and  divest  them  of  power  to  punish  any  contempt.” 

They  further  quote  from  in  re  Woolly,  11  Bush.,  Ill:  “We  will  not  in 
this  case  determine  whether  under  the  constitution  the  legislative  de¬ 
partment,  under  the  guise  of  regulating  proceedings  in  cases  of  contempt, 
can  take  from  the  judiciary  the  power  to  preserve  its  independence  and 
equality  by  protecting  itself  against  insults  and  indignities.  The  right 
of  self-preservation  is  an  inherent  right  in  the  courts.  It  is  not  derived 
from  the  legislature  and  cannot  be  made  to  depend  upon  legislative  will.” 
Then,  proceeding,  the  Michigan  court  say:  “We  have  referred  to  this 
subject  and  the  authorities  bearing  upon  it  for  the  purpose  of  showing 
that  this  power  of  the  legislature  is  at  least  an  open  question.  We  must 
not,  however,  be  understood  as  assenting  to  the  proposition  that  the 
legislature,  under  the  guise  of  regulation,  may  destroy  a  constitutional 
power  of  the  courts.” 

In  re  Rosenberg,  90  Wis.,  on  page  588,  the  Wisconsin  court,  in  the 
following  emphatic  language,  declared  what  seems  to  be  the  general  rule 
of  law,  viz.:  “Independently  of  any  statute,  the  courts  have  inherent 
power  to  punish  offenses  against  their  dignity  and  authority.”  The 
word  “inherent”  is  defined  as  “existing  in  something,  so  as  to  be  in¬ 
separable  from  it.”  The  declaration  that  the  power  is  inherent  con¬ 
clusively  negatives  every  claim  that  its  exercise  is  subject  to  the  will  or 
control  of  another. 

In  New  York,  though  I  have  been  unable  to  find  any  case  where 
the  question  here  presented  has  been  raised,  it  appears  that  the  courts 
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have  assumed  that  the  statute  was  valid  and  had  the  effect  to  restrict 
the  powers  of  the  courts  to  punish  for  contempts.  Whether  there  is 
that  in  its  constitution  that  justified  this  assumption  I  have  not  ex¬ 
amined  to  ascertain.  People  vs.  Court,  101  N.  Y.,  245;  People  vs. 
Court,  147  N.  Y.,  290. 

In  Iowa  it  is  held  that  the  statute  is  restrictive  of  the  common  law. 

Dunham  vs.  State,  6  Iowa,  245. 

State  vs.  Anderson,  40  Iowa,  207. 

In  Indiana  the  rule  is  stated  that  “comments,  however  stringent, 
which  have  relation  to  proceedings  which  are  past  and  ended  are  not  in 
contempt  of  the  authority  of  the  court.” 

Cheadle  vs.  State,  110  Ind.,  301. 

This  is  merely  a  judicial  modification  of  the  law  as  to  contempts, 
not  a  legislative  one.  It  will  be  kept  in  mind  that  in  Holman  vs.  State, 
supra,  this  court  had  held  that  no  power  rested  in  the  legislature  to 
abridge  the  power  of  the  courts  in  this  respect. 

The  same  modification  was  made  or  recognized  in  Illinois. 

Story  vs.  People,  79  Ills.,  45. 

Also,  in  South  Dakota,  State  vs.  Sweetland,  3  S.  Dak.,  503. 

In  North  Carolina  it  is  held  that  the  inherent  power  of  courts  to 
punish  summarily  for  contempts  any  act  committed  in  their  presence,  or 
so  near  their  sittings  as  to  disturb  their  proceedings,  or  that  is  calculated 
to  disturb  their  business  or  impair  their  usefulness  or  bring  them  into  dis¬ 
respect  or  contempt,  cannot  be  taken  away  by  legislation;  but  that  the 
common-law  power  of  courts  to  punish  for  contempt,  acts  not  com¬ 
mitted  in  their  presence  but  calculated  and  intended  to  impair  their 
usefulness  and  bring  them  into  disrespect,  may  be  regulated  by  the 
legislature. 

In  re  Robinson,  117  N.  Car.,  533;  53  Am.  St.  Rep.,  596. 

No  reason  is  given  for  this  distinction,  unless  it  may  be  that  the 
court  were  of  the  opinion  that  acts  of  the  latter  class  were  not  strictly 
contempts  at  common  law,  but  were  treated  as  contempts  by  the  courts. 

In  Nebraska  it  is  held  that  a  newspaper  publication  is  a  contempt 
of  court  only  when  it  has  reference  to  a  matter  then  pending  in  court, 
and  is  of  a  character  tending  to  the  prejudice  of  pending  and  subsequent 
proceedings  upon  such  matter. 

Percival  vs.  State,  45  Neb.,  741;  50  Am.  St.  Rep.,  568. 


In  West  Virginia,  State  vs.  Frew,  24  W.  Va.,  416,  it  was  held  that 
the  statute  restricting  the  power  to  punish  for  contempt  was,  as  to  the 
supreme  court,  of  no  force.  In  a  subsequent  case,  State  vs.  McClaugh- 
erty,  10  S.  E.,  409,  it  was  held  that  the  statute  was  effectual  to  control 
the  power  of  the  district  courts,  upon  the  ground  that  they  could  punish 
the  offending  parties  as  for  a  crime,  while  in  the  supreme  court  there 
was  no  such  power. 

In  Ohio  it  was  held  that  it  was  not  necessary  to  determine  as  to 
the  effect  of  the  statute,  as  the  offense  in  the  case  came  within  its 
provisions,  but  it  expressed  grave  doubts  whether  power  to  restrict  the 
courts  in  respect  to  punishment  for  contempt  rested  in  the  legislature. 

Meyers  vs.  State,  46  Ohio,  473. 

'  The  Third  Proposition :  ‘‘Was  the  act  and  conduct  punished  a 
direct  contempt?” 

In  Wilson’s  case,  7  Q.  B.,  984,  Lord  Denman  said:  “But  here  it 
appears  that  a  contempt  was  supposed  to  be  committed.  This  is  a  case 
in  which  it  becomes  the  unfortunate  duty  of  a  court  to  act  both  as  a 
party  and  judge  and  to  decide  whether  it  has  been  treated  with  con¬ 
tempt.  We  cannot  decide  upon  the  face  of  this  return  that  they  have 
come  to  a  wrong  conclusion.  A  court  may  be  insulted  by  the  most 
innocent  words  uttered  in  a  peculiar  manner  and  tone.  The  words  here 
might  or  might  not  be  contemptuous,  according  to  the  manner  in  which 
they  were  spoken,  and  that  is  what  we  must  look  to.  If  the  words 
might  be  contemptuously  spoken,  that  was  ample  occasion  for  the  de¬ 
cision  of  the  royal  court,  with  which  no  other  court  can  meddle.  Every 
court  in  such  a  case  has  to  form  its  own  judgment.” 

And  Williams,  J.,  in  the  same  case,  said:  “It  is  quite  obvious  that 
contempt  may  be  shown  either  by  language  or  manner.  We  can  im¬ 
agine  language  which  would  be  perfectly  proper,  if  uttered  in  a 
temperate  manner,  but  might  be  grossly  improper  if  uttered  in  a  differ¬ 
ent  manner.  No  one  not  present  can  be  a  competent  judge  of  this.” 

In  ex  parte  Robinson,  19  Wall.,  505,  an  attorney  was  required  by 
an  order  of  the  court  to  answer  in  writing,  upon  which  he  replied,  “I 
shall  answer  nothing,”  whereupon  the  court  ordered  his  name  to  be 
stricken  from  the  roll  of  attorneys.  Mandamus  was  brought  to  compel 
the  court  to  vacate  such  order  and  restore  the  petitioner  to  office.  A 
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peremptory  writ  was  issued  upon  the  hearing,  upon  the  ground  that 
punishment  for  contempt  was  limited  to  fine  and  imprisonment  and  an 
attorney  could  not  be  disbarred  without  a  hearing. 

Upon  the  question  of  the  petitioner’s  conduct  constituting  a 
contempt,  and  the  power  of  review  by  the  supreme  court, 
it  was  said:  ~  “Whatever  contempt  was  committed  by  the 
petitioner  consisted  in  the  tone  and  manner  in  which  his  language  to 
the  court  was  uttered;  on  this  hearing  we  are  bound  to  take  the  state¬ 
ments  in  that  respect  of  the  judge  embodied  in  his  order  as  true,  for 
the  question  before  us  is  not  whether  the  court  erred,  but  whether  it 
had  any  jurisdiction  to  disbar  the  petitioner  for  the  alleged  contempt.” 

In  Holman  vs.  State,  Ind.,  5  N.  E.,  55G,  it  is  stated:  “Disorderly 
conduct,  insulting  demeanor  to  the  court,  etc.,  constitute  a  direct  con¬ 
tempt.  Where  a  matter  takes  place  in  the  presence  of  the  court,  and 
the  judge  places  in  the  records  a  statement  of  the  occurrence,  the 
appellate  court  is  bound  to  accept  as  true  the  statement  of  the  judge.” 

In  Russell  vs.  French,  67  Iowa,  102,  it  appears  that  during  the 
progress  of  a  trial,  objection  was  made  that  a  question  had  previously 
been  answered,  and  thereupon  the  court  sustained  the  objection,  stating 
the  question  had  already  been  answered.  Immediately  upon  this  ruling 
the  said  Russell  sprang  to  his  feet  and  turned  to  the  court  and  said  in  a 
loud  and  insulting  manner,  “She  has  not  answered  the  question,” 
whereupon  the  court  fined  him  for  contempt.  The  supreme 
court  say:  “We  feel  constrained  to  say  that  such  conduct  was  con¬ 
temptuous,  and  has  a  tendency  to  impair  the  respect  due  to  the 
authority  of  the  court.  Whether  the  plaintiff’s  manner  was  insulting 
we  are  unable  to  say;  but  that  we  must  assume  it  to  have  been  so  we 
have  no  doubt.  The  plaintiff,  as  we  understand,  claims  that  he  in 
point  of  fact  was  right  and  the  court  was  wrong,  and  he  seeks  to  so 
show  by  affidavits  filed  by  him.  We  think  it  is  immaterial  how  this 
may  be.  Conceding  that  he  is  correct  in  this  respect,  still  we  do  not 
think  he  was  justified  in  addressing  the  court  as  he  did. 

In  ex  parte  Smith,  28  Ind.,  47,  it  was  held  that  an  attorney  in 
entering  a  dismissal  of  an  action  in  disrespectful  language  was  guilty  of 
contempt. 

In  Bloom  vs.  People,  Colo.,  48  Pac.,  519,  the  defendant  answered 
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stating  in  substance,  that  not  only  attorneys,  but  many  of  the  general 
public,  for  along  time  prior  to  the  election  mentioned  in  said  information, 
were  constantly  and  commonly  charging  that  the  decisions  of  the  court 
were  rendered  on  that  side  of  the  cause  where  the  political  interests  of  the 
judge  were  supposed  to  lie.  That  whether  there  was  any  truth  in  said 
charges  it  was,  of  course,  impossible  for  any  one  but  said  judge  to  know 
positively,  but  that  the  defendant  deemed  it  a  proper  matter  for  publi¬ 
cation  in  a  newspaper  which  was  opposed  to  said  judge  politically,  as 
the  newspaper  of  the  defendant  was.  As  to  other  charges,  the  answer 
stated  generally  that  one  of  them  related  to  a  past  transaction  and 
another  relative  to  a  loan, — to  a  purely  personal  matter.  He  denied 
that  he  was  actuated  by  malice  and  any  intention  to  cast  reflection 
upon  the  judge. 

The  court  say:  ‘‘To  the  concluding  portion  of  the  imformation, 
which  charges  specifically  that  the  meaning  of  the  language  and 
the  corrupt  and  improper  intent  with  which  the  publications 
were  made,  were  such  as  constituted  contempts,  the  only  reply 
made  by  the  defendant  in  his  answer  is  that  the  allegations 
are  so  vague,  unintelligible  and  uncertain  that  they  are  not 
sufficient  in  law  to  put  the  defendant  on  his  answer.  The  fact  that  the 
defendant  denies  generally  that  he  was  actuated  by  malice,  and  denies 
any  intention  to  cast  any  reflection  upon  the  judge,  must  be  taken  in 
connection  with  the  language  which  we  have  quoted.  This  certainly  is 
most  insulting  to  the  judge  in  the  presence  of  the  court  itself.  To  any 
fair  and  candid  mind  it  must  be  evident  that,  in  making  these  publica¬ 
tions,  the  defendant’s  object  was  to  insult  the  court,  and  to  degrade  the 
judge  in  the  eyes  of  the  community.  They  naturally  tended  to  impede 
the  due  administration  of  justice  in  impending  causes.  They  conclus¬ 
ively  established  that  defendant  was  guilty  of  constructive  contempt. 
The  unnecessary  and  wholly  uncalled  for  attempted  explanation  of  the 
reasons  that  actuated  him  in  making  the  publication  tended  to  scan¬ 
dalize  and  insult  the  judge,  and  was  a  direct  contempt  for  which  sum¬ 
mary  punishment  might  be  inflicted. 

In  Utah,  United  States  vs.  Late  Corporation  of  Church,  etc.,  21 
Pac.,  523,  where  attorneys  filed  an  immaterial  and  irrelevant  paper  in  a 
proceeding  which  contained  offensive  language  towards  the  court,  and 
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its  evident  purpose  was  the  putting  in  studied  phrase  and  in  writing 
contemptuous  and  insolent  language,  it  was  held  contempt. 

The  Fourth  Proposition:  “Was  the  act  and  conduct  punished  a  con¬ 
tempt  within  the  statute?” 

The  statute,  as  before  stated,  grants  the  power  to  punish  as  for  a 
criminal  contempt  persons  guilty  of, — 

1st — Disorderly,  contemptuous  or  insolent  behavior  during  its  sit¬ 
tings,  in  its  immediate  view  and  presence,  and  directly  tending  to  inter¬ 
rupt  its  proceedings  or  to  impair  the  respect  due  to  its  authority; 

6th — The  publication  of  a  false  or  grossly  inaccurate  report  or  copy 
of  its  proceedings;  but  no  court  can  punish  as  a  contempt  the  publica¬ 
tion  of  true,  fair  and  full  reports  of  any  trial,  argument,  proceedings  or 
decisions  had  in  such  court. 

The  authorities  cited  under  the  third  proposition  fully  sustain  the 
position  that  the  act  and  conduct  was  not  only  a  direct  contempt,  but 
such  a  direct  contempt  as  came  within  the  very  letter  of  the  first  sub¬ 
division  of  the  statute,  and  they  need  not  be  repeated  here. 

In  re  Chadwick,  Mich.,  67  N.  W.,  107,  it  was  held  that  the  statute 
of  Michigan,  which  is  in  the  exact  words  of  the  Wisconsin  statute,  giv¬ 
ing  power  to  punish  as  a  contempt  the  publication  of  a  false  or  grossly 
inaccurate  report  of  the  court  proceedings,  does  not  limit  the  power  to 
causes  still  pending  in  the  court,  but  extends  to  the  criticisms  of  past 
decrees;  and  accordingly,  where  an  article  published  reflected  upon  the 
conduct  and  motives  of  a  judge  in  his  official  action,  it  was  held  that  it 
constituted  a  contempt  within  the  statute. 

Section  5639,  Revised  Statutes  of  Ohio,  reads:  “A  court  or  judge  at 
chambers  may  punish  summarily  a  person  guilty  of  misbehavior  in  the 
presence  of  or  so  near  the  court  or  judge  as  to  obstruct  the  administra¬ 
tion  of  justice? 

In  Myers  vs.  State,  46  Ohio  St.,  473,  it  appears  that  an  article  was 
published  in  a  paper  located  in  a  city  distant  from  where  a  judge  was 
holding  court,  reflecting  upon  the  conduct  and  the  motives  of  the  judge 
in  the  drawing  of  a  grand  jury.  It  was  said  by  the  court  that  the  inten¬ 
tion  of  the  publication  was  to  insult  and  intimidate  the  judge,  degrade 
the  court,  destroy  its  power  and  influence  and  thus  to  bring  it  into 
contempt,  to  inflame  the  prejudice  of  the  people  against  it,  to  lead  them 
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to  believe  that  the  trial  then  being  conducted  was  a  farce  and  an  out¬ 
rage,  which  had  its  foundation  in  fraud  and  wrong  on  the  part  of  the 
judge  and  other  officers  of  the  court,  and,  if  communicated  to  the  jury, 
to  prejudice  their  minds,  and  thus  prevent  a  fair  and  impartial  trial. 
Besides,  the  tendency  was,  when  read  by  the  judge,  to  produce  irrita¬ 
tion  and  to  a  greater  or  less  extent  render  him  less  capable  of  exercising 
a  clear  and  impartial  judgment.  It  therefore  tended  directly  to  obstruct 
the. administration  of  justice  in  reference  to  the  case  on  trial,  and  its 
publication  was  a  contempt  of  court.  The  publication  came  within  the 
statute,  section  5639.  It  is  true  the  article  was  not  written  nor  was  it 
circulated  by  the  respondent  in  the  presence  of  the  court.  Indeed,  it 
was  written  in  Cincinnati,  though  dated  at  Columbus.  But  the  publi¬ 
cation  was  in  the  court-room  as  well  as  elsewhere.  It  was  intended  to 
have  effect  and  did  have  effect  in  the  court-house  at  Columbus,  and  the 
writer  ivas  just  as  much  responsible  for  that  effect  as  though  he  had,  in 
the  court-room  itself,  and  while  the  trial  was  progressing,  circulated  and 
read  aloud  the  article  and  uttered  the  libelous  words  verbally.” 

It  was  charged  in  the  petition  in  the  principal  case  that  said  Doo¬ 
little  printed,  published  and  distributed  the  articles  complained  of 
while  the  court  was  in  session,  and  to  and  among  the  officers  and  jurors 
and  to  parties  to  actions  and  witnesses  in  attendance  upon  the  court; 
and  with  the  intent  and  purpose  to  bring  said  court  into  disrepect  and 
its  authority  and  dignity  into  contempt,  and  to  embarrass  and  did  em¬ 
barrass  and  impede  the  court  in  the  administration  of  justice  therein. 

The  Fifth  Proposition :  ‘‘To  what  extent,  if  at  all,  can  an  appellate 
court  review  or  revise  the  judgment  of  the  circuit  court,  punishing  a 
contempt  committed  by  words  and  manner  in  open  court?” 

It  is  not  my  purpose  to  discuss  the  authority  of  a  court  of  last 
resort  generally  to  review  the  judgment  of  courts  inferior  to  them,  as  it 
would  involve  many  propositions  foreign  to  this  discussion,  including 
the  method  of  review,  but  to  confine  the  argument  to  the  proposition 
above  stated;  conceding,  for  the  sake  of  the  argument  only,  that  in  some 
form  of  proceeding,  not  uniform  in  the  different  states,  such  power 
exists  to  the  extent  of  the  appellate  court  determining  the  legality  of 
the  proceedings  and  whether  a  contempt  is  charged.  That  it  did  not 
extend  to  the  conduct  for  which  the  relators  here  were  ordered  to  be 
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punished  prior  to  the  decision  by  the  supreme  court  herein  seems  to  be 
clear  by  the  decisions  of  courts,  as  follows: 

In  Wilson’s  case,  7  Q.  B.,  984,  before  cited,  Lord  Denman,  speaking 
with  reference  to  language  used,  says:  “A  court  may  be  insulted  by 
the  most  innocent  words  uttered  in  a  peculiar  manner  and  tone.  The 
words  here  might  or  might  not  be  contemptuous,  according  to  the  manner 
in  which  they  were  spoken;  and  that  is  what  we  must  look  to.  If  the 
words  might  be  contemptuously  spoken,  that  was  ample  occasion  for  the 
decision  of  the  royal  court,  with  which  no  other  court  can  meddle. 
Every  court  in  such  a  case  has  to  form  its  own  judgment.” 

In  ex  parte  Robinson,  19  Wall.,  505,  before  cited,  it  was  said: 
“Whatever  contempt  was  committed  by  the  petitioner  consisted  in  the 
tone  and  manner  in  which  his  language  to  the  court  was  uttered.  On 
this  hearing  we  are  bound  to  take  the  statements  in  that  respect  of  the 
judge  embodied  in  his  order  as  true,  for  the  question  before  us  is  not 
whether  the  court  erred,  but  whether  it  had  any  jurisdiction  to  disbar 
the  petitioner  for  the  alleged  contempt.” 

In  Holman  vs.  State,  Ind.,  5  N.  E.,  556,  the  court  adopts  and 
quotes  approvingly  what  was  said  by  the  judges  in  Wilson’s  case,  supra , 
and  state:  “Where  a  matter  takes  place  in  the  presence  of  the  court, 
and  the  judge  places  in  the  record  a  statement  of  the  occurrence,  the 
appellate  court  is  bound  to  accept  as  true  the  statement  of  the  judge.” 

In  Russell  vs.  French,  67  Iowa,  102,  before  cited,  the  court  say: 
“We  feel  constrained  to  say  that  such  conduct  was  contemptuous  and 
had  a  tendency  to  impair  the  respect  due  to  the  authority  of  the  court. 
Whether  the  plaintifl’s  manner  was  insulting,  we  are  unable  to  say,  but 
that  we  must  assume  it  to  have  been,  as  we  have  no  doubt.” 

The  discussion  of  the  next  succeeding  proposition  involves  to  some 
extent  cases  that  are  pertinent  to  this,  and  to  avoid  repetition  will  not 
be  cited  here. 

The  Sixth  Proposition :  The  power  of  the  supreme  court  to  deter¬ 
mine  in  advance  (that  is,  before  the  circuit  court  has  determined  that  the 
alleged  matter  or  conduct  is  a  contempt),  by  writ  of  prohibition,  whether 
the  matter  so  charged  as  a  contempt  is  so  in  fact. 

In  ex  parte  Kearney,  7  Wheat.,  38,  the  court  quotes  the  following 
from  Blackstone:  “The  sole  adjudication  for  contempt  and  the  punish- 


tnent  thereof  belong  exclusively  and  without  interfering  to  each  respect¬ 
ive  court.  Infinite  confusion  and  disorder  would  follow  if  courts  could 
by  writs  of  habeas  corpus  examine  and  determine  the  contempts  of 
others.”  The  proceeding  in  the  case  was  a  petition  for  habeas  corpus  to 
bring  up  the  body  of  the  petitioner,  held  in  custody  under  commitment 
of  the  Circuit  Court  of  the  District  of  Columbia,  for  an  alleged  contempt. 
It  was  said:  “It  is  also  to  be  observed,  that  there  is  no  question  here, 
but  that  this  commitment  was  made  by  a  court  of  competent  jurisdic¬ 
tion  and  in  the  exercise  of  an  unquestionable  authority.  The  only 
question  is,  not  that  the  court  acted  beyond  its  jurisdiction,  but  that  it 
erred  in  its  judgment  of  the  law  applicable  to  the  case.  If,  then,  wTe 
are  to  give  any  relief  in  this  case,  it  is  by  a  revision  of  the  opinion  of 
the  court,  given  in  the  course  of  a  criminal  trial  and  thus  asserting  a 
right  to  control  its  proceedings  and  take  from  them  the  conclusive 
effect  which  the  law  intended  to  give  them.”  (It  is  true  that  it  was 
held  that  the  court  had  no  appellate  jurisdiction  in  criminal 
cases.  The  language  is  quoted  here  as  authoritative  upon  the  proposi¬ 
tion  that  the  courts  of  last  resort  cannot  review,  upon  habeas  corpus 
or  by  writ  of  prohibition,  errors  committed  by  the  trial  court  in  its 
judgment  of  the  law.) 

This  language  was  approved  in  re  Falyej^and  Kilbourne,  7  Wis.,  on 
page,  639.  The  court  there  say :  “The  assembly,  in  refusing  to  hear 
the  petitioner  bv  counsel  before  adjudging  him  in  contempt,  might  have 
acted  arbitrarily  and  improper.  Concede  that  it  did,  and  yet  it  was  a 
matter  resting  solely  in  the  discretion  of  that  body;  and  as  the  jurisdic¬ 
tion  of  the  assembly  acting  in  this  matter  was  final,  the  court  having  no 
appellate  power  over  it,  it  is  not  competent  for  us  to  revise  the  proceed¬ 
ings  of  the  assembly,  or  suspend  its  judgment,  because  it  has  made  a 
mistake  or  abused  its  discretion  in  the  premises.” 

It  was  said  by  Justice  Johnson,  in  Anderson  vs.  Dunn,  6  Wheaton, 
204:  “The  idea  is  utopian  that  government  can  exist  without  leaving 
the  discretion  somewhere.  Public  security  against  the  abuse  of  such 
discretion  must  rest  on  responsibility  and  stated  appeals  to  public 
approbation.  Where  all  power  is  derived  from  the  people,  and  public 
functionaries  at  short  intervals  deposit  it  at  the  feet  of  the  people,  to  be 
resumed  again  only  at  their  will,  individual  fears  may  be  alarmed  by 
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the  monster  of  imagination,  hut  individual  liberty  can  he  in  little 
danger.” 

Mr.  High,  in  his  work  on  Extraordinary  Remedies,  section  707,  thus 
states  the  object  and  purposes  of  a  writ  of  prohibition:  “It  follows 
from  the  extraordinary  nature  of  the  remedy,  as  already  considered, 
that  the  exercise  of  the  jurisdiction  is  limited  to  cases  where  it  is 
necessary  to  give  a  general  superintendence  and  control  over  inferior 
tribunals,  and  it  is  never  allowed  except  in  cases  of  an  usurpation  or 
abuse  of  power,  and  not  then  unless  other  existing  remedies  are  inade¬ 
quate  to  afford  relief.  In  other  words,  the  remedy  is  employed  only  to 
restrain  courts  from  acting  in  excess  of  their  powers,  and  if  their  pro. 
ceedings  are  within  the  limits  of  their  jurisdiction,  prohibition  will  not 
lie.  If,  therefore,  the  inferior  court  has  jurisdiction  of  the  subject- 
matter  in  controversy,  a  mistaken  exercise  of  that  jurisdiction  or  of  its 
acknowledged  powers  will  not  justify  a  resort  to  the  extraordinary 
remedy  by  prohibition.  Thus,  it  will  not  lie  to  prevent  an  inferior 
court  from  proceeding  under  a  rule  to  show  cause  why  a  mandamus 
should  not  issue,  on  the  ground  that  the  rule  was  improperly  issued, 
provided  the  court  had  jurisdiction  by  mandamus.  And  upon  applica¬ 
tion  for  the  writ  the  only  inquiry  which  will  be  entertained  is  as  to  the 
jurisdiction  of  the  court  against  which  relief  is  invoked.” 

The  court,  in  State  exrel.  Kellogg  vs.  Gary,  County  Judge,  33  Wis., 
on  page  97,  state:  “A  most  full  and  accurate  definition  of  the  nature  of 
the  remedy  and  office  of  the  writ  is  given  by  Blackstone,  3  Com.,  Ill, 
112.  He  says:  ‘The  other  injury,  which  is  that  of  encroachment  of 
jurisdiction,  or  calling  one  co  ram  non  judice  to  answer  in  a  court  that 
has  no  legal  cognizance  of  the  cause,  is  also  a  grievance  for  which  the 
common  law  has  provided  a  remedy  by  the  writ  of  prohibition.  A  pro¬ 
hibition  is  a  writ  issuing  properly  out  of  the  court  of  King’s  Bench, 
being  the  king’s  prerogative  writ;  but  for  the  furtherance  of  justice  it 
may  now  also  be  had  in  some  cases  out  of  the  court  of  chancery,  common 
pleas  or  exchequer,  directed  to  the  judge  and  parties  of  a  suit  in  any 
inferior  court,  commanding  them  to  cease  from  the  prosecution  thereof 
upon  suggestion  that  either  the  cause  originally,  or  some  collateral 
matter  arising  therein,  does  not  belong  to  that  jurisdiction,  but  to  the 
cognizance  of  some  other  court.’  Changing  only  the  name  of  the  court 


29 

from  which  the  writ  issues,  those  words  define  with  exactness  the 
nature  and  extent  of  the  remedy  as  known  and  applied  in  the  law  of 
this  country.” 

“The  broad  governing  principle  is,  that  prohibition  lies  where  a 
subordinate  tribunal  has  no  jurisdiction  at  all  to  deal  with  the  cause  or 
matter  before  it,  or  where,  in  the  progress  of  a  cause  within  its  jurisdic¬ 
tion,  some  point  arises  for  decision  which  the  inferior  court  is  incompe¬ 
tent  to  determine.  But  a  prohibition  will  not  lie  where  the  inferior 
court  has  jurisdiction  to  deal  with  the  cause  and  with  all  matters 
necessarily  arising  therein,  however  erroneous  its  decision  may  be  upon 
any  point.” 

Am.  and  Eng.  Enc.  of  Law,  page  268,  and  cases  cited. 

What  is  meant  by  the  term  “jurisdiction,”  is  fully  determined  by 
the  Supreme  Court  of  Wisconsin.  It  was  said  in  re  Rosenberg,  90  Wis.,  584, 
where  the  contention  was  that  the  relator  was  unlawfully  committed  for 
contempt,  “On  habeas  corpus  only  jurisdictional  questions  are  inquired 
into.  There  is  no  question  that  the  court  had  jurisdiction  of  the  cause 
of  action  and  of  the  parties.  If,  then,  it  had  power  to  make  the  order 
of  commitment  in  any  supposable  circumstances  which  might  arise  in 
the  progress  of  the  cause,  then  the  order  is  valid  until  reversed,  however 
erroneous  it  may  be  in  the  particular  circumstance.” 

In  State  ex  rel.  DePuy  vs.  Evans,  88  Wis.,  255,  the  principal  question 
was  whether  a  writ  of  prohibition  should  be  granted,  by  reason  of  a 
defect  in  a  criminal  warrant  or  because  of  an  alleged  former  jeopardy. 
The  warrant  was  confessedly  bad.  It  was  said:  “To  allow  such  a  writ 
in  such  a  case  is  to  sanction  its  allowance  in  every  case  where  the  war¬ 
rant  is  void  upon  its  face,  or  where  the  complaint,  information  or  indict¬ 
ment  is  insufficient.  That  would  be  a  complete  revolution  in  criminal 
procedure.  So  this  court  has  repeatedly  held,  that  under  our  statutes 
such  writ  issues  only  to  restrain  the  acts  of  a  court  or  other  inferior  tri¬ 
bunal,  exercising  some  judicial  power  which  it  has  no  legal  authority  to 
exercise  at  all.  Where  the  inferior  tribunal  has  jurisdiction  of  the 
subject-matter,  and  the  defendant  is  duly  served  with  process  or  volun¬ 
tarily  appears,  a  writ  of  prohibition  will  not  be  granted.”  The  court 
quotes  with  approval  the  excerpts  herein  quoted  from  High’s  Extraordi 
nary  Remedies  and  the  Am.  and  Eng.  Enc.  of  Law. 
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In  Hanson  et  al.  vs.  State,  33  Wis.,  678,  the  petitioners  sought  by 
certiorari  to  review  the  proceedings  of  the  municipal  court  of  Milwau- 
kee,  where  they  were  charged  with  criminal  libel  upon  the  School 
Sisters  of  Notre  Dame,  a  corporation,  upon  the  ground  that  a  corpora¬ 
tion  could  not  be  the  object  of  a  criminal  libel.  It  was  held  that  upon 
certiorari  only  those  errors  or  defects  which  go  to  the  jurisdiction  of  the 
court  will  be  reviewed.  It  was  said:  “Granting,  for  the  purposes  of 
the  argument,  that  a  corporation  cannot  be  the  object  of  a  criminal 
libel,  and  that  the  municipal  court  erred  in  holding  to  the  contrary,  the 
question  to  be  determined  is,  whether  such  error  is  jurisdictional.  The 
municipal  court  has  jurisdiction  to  hear,  try  and  determine  criminal 
prosecutions  for  libels.  This  necessarily  includes  jurisdiction  to  hear 
and  determine  motions  to  quash  informations  therefor,  and  to  determine 
whether  the  information,  in  a  given  case,  does  or  does  not  charge  that 
the  accused  has  committed  a  criminal  offense.  In  this  case  the  muni¬ 
cipal  court  had  jurisdiction  of  the  persons  of  the  petitioners,  and  in  a 
regular  proceeding  in  the  case  it  determined  that  the  information 
charges  that  the  defendant  published  a  criminal  libel.  Conceding  this 
determination  to  be  erroneous,  is  the  error  a  jurisdictional  one?  It  may 
be  so  in  the  sense  that  no  court  has  jurisdiction  to  make  a  wrong 
decision,  but-is  it  a  jurisdictional  error  in  that  sense  which  will  author¬ 
ize  this  court  to  review  and  correct  it  on  certiorari  ?  It  is  not  perceived 
that  this  case  differs  in  principle  from  any  other  criminal  prosecution  in 
which  the  indictment  or  information  fails  for  any  reason  to  show  by  apt 
and  proper  averments  that  a  criminal  offense  has  been  committed;  or 
from  a  civil  action,  the  complaint  in  which  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action.  Should  the  court  hold  erroneously  that 
the  indictment  or  information  charges  a  criminal  offense,  or  that  the 
complaint  states  a  cause  of  action,  if  it  has  jurisdiction  of  the  person  of 
the  defendant  and  of  the  subject-matter  of  the  action,  it  will  not  be 
claimed  that,  as  a  general  rule  the  supervisory  court  will  review  the 
case  and  correct  the  error  on  certiorari.  And  why  not?  Plainly  because 
the  error  is  not  a  jurisdictional  one.  There  is  no  element  of  jurisdiction 
or  want  of  jurisdiction  involved  in  the  alleged  error  in  this  case  that  is 
not  also  involved  in  the  case  supposed.” 

Apply  this  reasoning,  so  eminently  sound,  to  the  principal  case. 
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It  will  not  be  disputed  but  what-the  circuit  court  had  jurisdiction  in 
the  proceedings  for  alleged  contempt  and  of  the  persons  of  the  relators, 
and  included  in  this  was  jurisdiction  to  determine  whether  the  alleged 
matter  or  conduct  was,  in  law  or  under  the  statute,  a  contempt.  The 
mere  circumstance,  if  it  existed,  that  the  court  wras  about  to  decide 
erroneously  that  such  matter  and  conduct  was  a  contempt,  did  not 
affect  in  any  matter  its  jurisdiction  to  decide,  only  in  the  sense,  as 
stated  by  the  learned  court,  that  no  court  has  jurisdiction  to  make 
a  wrong  decision.  If  the  court  was  without  jurisdiction  in  the  premises, 
it  was  because  the  petition,  as  to  the  matter  alleged,  did  not  affirma¬ 
tively  show  contempt.  Thus,  it  must  be  the  same  in  principle  as  an 
indictment  which  fails  to  charge  a  crime  or  a  complaint  in  a  civil 
action  which  fails  to  state  a  cause  of  action.  According  to  these  de¬ 
cisions,  if  I  read  and  understand  them  correctly,  prohibition  would  not 
lie  to  restrain  the  circuit  court  from  proceeding  to  inquire  into  the 
alleged  contempt,  in  Wisconsin,  prior  to  the  decision  of  the  supreme 
court  in  this  case.  To  what  extent  if  at  all  the  rule  is  changed,  un¬ 
doubtedly  will  be  made  clear  when  that  court  files  its  opinion  in 
the  case. 

Numerous  cases  can  be  cited  to  sustain  the  general  proposition, 
that  when  a  court  has  jurisdiction,  it  has  a  right  to  decide  every  ques¬ 
tion  which  occurs  in  the  case,  and  whether  its  decision  be  correct  or 
otherwise,  its  judgment,  until  reversed,  is  regarded  as  binding  in  every 
other  court. 

In  Arnold  vs.  Booth,  14  Wis.,  187,  the  supreme  court,  in  speaking 
of  the  action  of  a  Federal  court,  in  respect  to  an  act  which  the  former 
had  declared  unconstitutional,  says:  “But  whether  there  was  any  law 
in  existence  giving  this  right  of  action,  and,  if  so,  whether  the  law  was 
valid  and  binding,  were  legitimate  matters  of  consideration  for  the  dis¬ 
trict  court,  as  was  the  question  of  its  violation.  The  court  might  have 
held  that  there  was  no  cause  of  action  because  the  law  was  void.  It  had 
jurisdiction  of  the  case  thus  to  decide.” 

So  in  the  principal  case,  the  circuit  court  had  jurisdiction  to  decide 
as  to  the  validity  of  the  statute  restricting  punishment  for  contempts,  as 
well  as  whether  the  acts  alleged  were  embraced  within  its  provisions. 
And  ordinarily  it  would  seem  to  follow  that  this  jurisdiction  could  not 


i 


32 


be  superceded  by  the  appellate  court,  by  a  proceeding  in  advance,  by 
which  it  determined  the  validity  of  such  law  and  the  merits  of  the  con¬ 
troversy. 

A  writ  of  prohibition  is  never  to  be  issued  unless  it  clearly  appears 
that  the  inferior  court  is  about  to  exceed  its  jurisdiction.  It  cannot  be 
made  to  serve  the  purpose  of  a  writ  of  error  or  certiorari  to  correct  mis¬ 
takes  of  that  court  in  deciding  any  question  of  law  or  fact  within  its 
jurisdiction. 

Smith  vs.  Whiting,  116  U.  S.,  167. 

Ex  parte  Gordon,  104  U.  S.,  515. 

Ex  parte  Pennsylvania,  109  U.  S.,  174. 

Ex  parte  Hagar,  104  U.  S.,  520. 

In  ex  parte  Gordon,  the  writ  was  applied  for  to  restrain  a  district 
court  sitting  in  admiralty  from  proceeding  in  a  cause  begun  therein 
against  the  owner  of  a  vessel  to  recover  damages  for  the  drowning  of  certain 
persons  in  consequence  of  a  collision.  The  precise  ground  was  that  dam¬ 
ages  were  not  recoverable  for  such  wrongs.  It  was  said :  u  This  question  is 
one  which  a  court  of  admiralty  may  properly  decide.  Having  jurisdic¬ 
tion  in  respect  to  the  collision,  it  would  seem  necessarily  to  follow  that 
the  court  had  jurisdiction  to  hear  and  decide  what  liability  the  vessel 
had  incurred  thereby.” 

In  ex  parte  Pennsylvania,  a  vessel  was  libeled  for  pilot  fees,  the 
master  having  refused  the  services  of  a  pilot,  when  by  the  laws  of  Dela¬ 
ware  they  should,  as  was  alleged,  have  been  accepted.  The  claim  was 
resisted  on  the  ground  that  the  U.  S.  District  Court  in  Pennsylvania  had 
no  jurisdiction.  The  district  court  allowed  the  claim,  whereupon  the 
Attorney  General  of  Pennsylvania  applied  for  a  writ  of  prohibition, 
directing  the  court  below  to  refrain  from  further  proceedings  in  the  case. 
It  was  held,  on  the  authority  of  ex  parte  Hagar,  supra ,  that,  as  the  court 
had  jurisdiction  of  the  vessel  sued,  and  the  subject-matter  of  the  suit,  it 
could  not  be  restrained  by  a  writ  of  prohibition  from  deciding  all  ques¬ 
tions  properly  arising  in  that  suit.  The  real  question  was,  whether  a 
statute  of  Delaware,  under  which  such  fees  were  claimed,  was  valid. 

It  will  be  found  that  courts  have  been  restrained  from  punishing 
for  alleged  contempt,  but  in  ever}7  well-considered  case  it  will  be 
obsered  the  restraining  mandate  was  based  upon  want  of  authority  in 
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the  court.  Thus,  in  California,  People  vs.  .Judge,  27  Cal.,  151,  the 
contempt  alleged  was  not  of  the  court  seeking  to  punish,  but  another. 

So  in  Brown  vs.  Moore,  61  Cal..  432,  the  order  violated  was  abso¬ 
lutely  void,  the  court  having  no  authority  under  any  circumstances  to 
order  the  property  sold,  and  it  was  held  that  no  one  can  be  punished 
for  contempt  for  disobedience  of  a  void  order. 

So,  in  Huerstal  vs.  Muir,  62  Cal.,  480,  the  question  was  said  to  be 
whether,  on  a  record  which  shows  that  an  order  adjudging  a  party  guilty 
of  contempt,  by  a  court  which  had  no  power  to  make  an  operative  order 
in  the  matter  in  which  the  order  was  made,  can  be  reviewed  on  appeal. 

It  was  further  stated:  “If  a  judicial  officer  is  about  to  exceed  his 
jurisdiction  by  trying  for  a  contempt,  without  legal  power  to  do  so,  the  par¬ 
ty  threatened  may  stay  the  proceedings  by  prohibition;  if  he  actually 
adjudges  one  guilty  of  contempt  without  jurisdiction,  his  judgment  may 
be  annulled  by  certiorari,  and  if  the  judgment  imposes  an  imprisonment 
the  prisoner  may  be  discharged  in  habeas  corpus.  The  remedy  of  the  par¬ 
ity  injured  in  each  case  is  ample,  by  resort  to  a  common-law  or  a  stat¬ 
utory  writ.” 

So  in  State  vs.  Judge,  34  La.  Ann.,  741,  where  a  party  violated  an 
injunctional  order  restraining  him  from  publishing  a  certain  article, 
and  was  punished  as  for  contempt.  It  was  held  that  under  the  bill  of 
rights  in  that  state  the  courts  were  absolutely  without  authority  to  con¬ 
trol  in  advance  or  to  restrain  by  injunction  the  liberty  enjoyed  by  the 
press  to  publish  even  what  may  be  of  a  libelous  nature,  the  party  injured 
having  his  remedy  after  the  publication.  That  the  condemnation  for 
contempt  fell  with  the  injunction. 

In  State  vs.  Judge,  45  La.  Ann.,  1250,  40  Am.  St.  Rep.,  282,  the  dis¬ 
tinction  was  drawn  between  the  foregoing  case  and  the  one  at  bar.  In 
the  latter  it  was  held  that  the  abuse  of  the  right  of  the  liberty  of 
the  press,  in  the  case  of  an  improper  publication  respecting  the  merits  of 
a  case  on  trial,  was  a  contempt  of  the  court.  It  was  said,  as  the  subject- 
matter  before  the  court  was  within  its  jurisdiction,  as  some  publications 
were  liable  to  be  adjudged  an  abuse  of  the  liberty  of  the  press  and  some 
not,  as  the  conclusions  to  be  reached  in  the  case  were  dependent  upon 
the  evidence  to  be  submitted,  and  the  case  was  so  decided,  this  court  is 
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not  to  go  behind  the  judgment  and  inquire  into  its  correctness  on  the 
evidence.” 

In  State  ex  rel  Follett  vs.  Rightor,  Judge,  32  La.  Ann.,  1182,  it  was 
held  that  “a  writ  of  prohibition  is  not  a  writ  of  right  and  should  only 
issue  when  the  court  to  be  prohibited,  having  no  jurisdiction  at  all,  ratione 
material  and  ratione  personae,  clearly  usurps  jurisdictional  power.  The 
writ  should  not  issue  to  prohibit  a  district  court  to  punish  for  contempl 
a  party  defendant  in  an  injunction  suit,  on  the  ground  that  said  court 
had  no  jurisdiction  of  the  suit.” 

The  authorities  are  practically  uniform  upon  the  proposition  that 
prohibition  will  not  lie  when  there  exists  any  other  adequate  legal 
remedy. 

High  on  Extraordinary  Remedies,  Sec.  770. 

State  ex  rel.  Rogers  vs.  Burton,  11  Wis.,  57. 

State  ex  rel.  Dillworth  vs.  Brown,  31  Wis.,  606. 

In  re  Radi,  86  Wis.,  645. 

State  ex  rel.  DePuy  vs.  Evans,  88  Wis.,  255. 

The  case  in  re  Radi,  was  an  application  to  the  supreme  court  for  a 
writ  of  quo  warranto  to  test  the  right  of  the  relator  to  the  office  of 
justice  of  the  peace.  The  writ  was  refused  on  the  ground  that  the  sub- 
je:t  was  not  one  in  which  the  state  at  large  was  involved.  The  decision 
is  cited  in  State  ex  rel.  DePuy  vs.  Evans  as  sustaining  the  proposition 
above  stated.  This  would  seem  to  indicate  that  the  rule  applicable  to 
writs  of  prohibition,  certiorari  and  habeas  corpus  was  practically  the 
same,  to  wit:  that  such  writs  only  issue  to  reach  jurisdictional  defects. 
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This  work  is  fresh  from  the  press.  The  author  devoted 
three  years  of  time  to  its  preparation,  intending  to  make 
it  the  most  complete  of  any  work  published.  The  plan 
adopted  was  to  classify  the  subjects  into  distinct  legal  pro¬ 
positions,  embracing  every  principle  that  courts  had  de¬ 
clared  were  involved.  These  propositions  have  become  very 
numerous.  They  are  stated  in  the  fore  part  of  Volume  I, 
under  head  of  “Contents.”  The  practitioner  having  a  case 
can,  by  carefully  reading  the  table  of  contents,  familiarize 
himself  with  these  propositions  and  in  a  few  moments  de¬ 
termine  those  that  are  applicable  to  the  facts  of  his  case. 
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Under  these  distinct  propositions  has  been  placed  a  concise 
statement  of  tlie  facts,  and  the  decision  of  the  court  where 
such  proposition  lias  been  applied  or  was  involved,  in  prac¬ 
tically  all  the  cases  decided  by  courts  of  last  resort  in  the 
United  States,  thus  forming  a  complete  brief  upon  every  pro¬ 
position.  The  most  complicated  case  can  thus  be  mastered 
in  a  few  hours,  where  otherwise  ordinarily  it  must  require 
weeks  of  patient  effort,  even  though  it  were  probable  that 
all  the  cases  would  be  found. 

The  author,  in  preparing  this  work,  examined  each 
volume  of  the  reports  of  the  several  courts,  and  extracted 
from  the  opinions  of  the  courts  in  each  case  (not  the  index) 
the  facts  and  the  exact  rule  declared. 

The  index  to  the  work  is  complete;  not  only  are  the  legal 
propositions  therein  stated,  but  the  physical  subjects  are  also 
stated,  and  reference  made  to  all  the  cases  where  the  particu¬ 
lar  subject  was  involved-  If  a  case  is  presented  where  the 
appliance  involved  is  a  set-screw,  cog,  gear  or  frog,  by  con¬ 
sulting  the  index  under  such  head,  reference  will  be  found 
to  every  case  where  such  an  appliance  has  been  the  subject 
of  the  case,  and  the  same  in  respect  to  other  subjects. 

The  rule  in  every  state  upon  the  subject  of  fellow  ser¬ 
vants  is  given.  The  cases  are  all  collected  and  arranged  by 
states,  thus  enabling  the  practitioner  to  inform  himself  in  a 
few  moments  as  to  the  rule  in  each  jurisdiction.  The  in¬ 
dex  contains  a  complete  table,  showing  where  employes  have 
or  have  not  been  held  fellow  servants. 

The  work  is  invaluable  to  the  practitioner  whose  labors 
are  required  at  a  place  distant  from  the  location  of  a  com¬ 
plete  library.  He  has  all  the  law  upon  the  subject  with  him 
in  a  condensed  form,  and  thus  may  always  be  able  to  advance 
or  confront  any  proposition  that  may,  during  the  progress 
of  a  trial,  arise,  whether  upon  the  question  of  the  master’s 
duty  in  respect  to  an  appliance,  or  instructing  and  warning  a 
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servant  of  danger,  or  the  question  of  assumption  of  risk  or 
contributory  negligence  on  the  part  of  the  servant,  or  upon 
the  question  of  the  admissability  of  evidence  offered,  or  any 
other  proposition  embraced  in  tire  general  subject. 

The  following  comprise  the  table  of  contents: 

.References  are  to  sections. 

VOLUM  E  I. 


CHAPTER  I. 

APPLIANCES. 

I.  Character  and  Kind. 

A.  What  the  Term  Includes ,  1  et  seq. 

B.  Construction  of  Appliances,  23  et  seq. 

1.  Adjustment  of, 23  etseq. 

2.  Unfinished,  including  Roads,  23  etseq. 

3.  Staging,  32  etseq. 

C.  Character  of,  56  et  seq. 

1.  Master  Not  Required  to  Furnish  Safest  and  Best,  56  et  seq. 

2.  General  Use,  Ordinarily  the  Test,  70  et  seq. 

3.  New  Inventions,  94  et  seq. 

4.  The  Master  Not  an  Insurer,  99  et  seq. 

5.  Sufficient  lor  the  Purpose,  106  et  seq. 

6.  Different  Kinds  in  Use,  141  et  seq. 

D.  Improper  Use  of  154  et  seq. 

1.  Servants  Selecting  Unfit,  165  et  seq. 

E.  Safeguards  and  Precautions,  175  et  seq. 

F.  Jury  not  to  Determine  the  Kind,  222  et  seq. 

G.  Personal  Duty  of  the  Master  in  Respect  to,  241  et  seq. 

II.  Repairs  and  Defects. 

A.  Personal  Duty  of  Master  in  Respect  to,  250  et  seq. 

B.  Rule  in  Particular  States,  269  et  seq. 

1.  Alabama,  269. 

2.  Arkansas,  270. 

3.  Maryland,  271  et  seq 
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4.  Massachusetts,  275  et  seq. 

5.  Massachusetts  Statute,  288. 

(a)  Decisions  Under,  289 et  seq. 

6.  Mississippi,  355. 

7.  New  Jersey,  356  et  seq. 

8.  Ohio,  359/ 

C.  Notice  of  Defects  Required ,  360  et  seq. 

1.  Danger  Unknown  and  Not  Anticipated,  384  et  seq. 

D.  Notice  of  Defects ,  Proof  of,  391  et  seq. 

1.  Accident,  Prior,  from  Same  Cause,  393  et  seq. 

2.  Length  of  Time,  401  et  seq. 

3.  Failure  to  Discover,  418  et  seq. 

4.  Knowledge  of  Agent  or  Servant,  432  et  seq. 

E.  Reasonable  Time  Must  Intervene  After  Discovery  to  Remedy 

Defect ,  454a  et  seq. 

CHAPTER  II. 

ASSUMED  RISK. 

A.  Ride ,  455  et  seq. 

B.  Ordinary  Risks ,  477  et  seq. 

C.  Known  Risks ,  503  et  seq. 

1.  Rule  and  Distinctions,  503  et  seq. 

2.  Appliances,  513  et  seq. 

3.  Methods,  533  et  seq. 

4.  Premises,  558  et  seq. 

5.  Safeguards,  615  et  seq. 

D.  Presumptive  Knowledge — Opportunity  to  Discover ,  639  et  seq. 

1.  Rule,  639  et  seq. 

2.  Appliances,  646  et  seq. 

3.  Premises,  677  et  seq. 

4.  Safeguards,  765  et  seq. 

E.  Equal  Knowledge ,  775  et  seq. 

1.  Generally;  its  Effect,  775  et  seq. 

2.  Servant’s  Duty  to  Inform  Himself  as  to  Defects  and  Dangers, 

796  et  seq. 

3.  To  Report  Defects,  830  et  seq. 
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F.  Appreciation  of  Danger,  840  et  seq. 

<4.  Loaded  Cars,  859  et  seq. 

H.  Damaged  Cars,  875  et  seq. 

I.  Fear  of  Discharge ,  880  et  seq. 

J.  Haste ,  Attention  Diverted ,  886  et  seq. 

K.  Reliance  upon  Master,  898  et  seq. 

L.  Burden  of  Proof  916  et  seq. 

M.  Distinction  between  Assumed  Risk  and  Contributory  Negligence,  938  et  seq, 

CHAPTER  III. 

CARE,  963  et  seq. 

CHAPTER  IV. 

CONCURRING  NEGLIGENCE  AND  PROXIMATE  CAUSE, 

982  et  seq. 

CHAPTER  V. 

CONTRACTS  LIMITING  LIABILITY. 

A.  General  Doctrine ,  1048  et  seq. 

B.  Statutes  Restricting ,  1063  et  seq. 

Iowa,  1063. 

Massachusetts,  1064. 

Minnesota,  1065. 

Mississippi,  1065a. 

Ohio,  10655. 

Texas,  1066. 

Wisconsin,  1067. 

Wyoming,  1068. 

CHAPTER  VI. 

CONTRACTS  RELEASING  CLAIMS. 

A.  Generally — Their  Character  and  Effect— Fraud,  1070  et  seq 

B.  Mutual  Mistake ,  1083  et  seq. 

C.  Failurfito  Read  or  Understand ,  1084  et  seq. 

I).  Absence  of  Counsel ,  1100. 

3£.  Insurance  Contracts  Stipulating  Release ,  1101  et  seq. 

F.  Return  of  the  Consideration,  1106  etseq. 
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CHAPTER  VII. 

CONTRIBUTORY  NEGLIGENCE. 

A.  Rule ,  1111  et  seq. 

B.  Choice  of  Methods  or  Position — Voluntary  Acts,  1121  et  seq. 

C.  Choice  of  Methods  of  Escape ,  1151  et  seq. 

D.  Customary  Methods ,  1159ec  seq 

E.  Discovery  of  Servant's  Peril — Precautions  After ,  1177  et  seq. 

F.  Haste  and  Diverted  Attention — Effect  of ,  1190  et  seq. 

G.  Railroads — Operations  of ,  1199  et  seq. 

1.  Coupling  Cars,  1199  et  seq. 

2.  Moving  Cars — Mounting  and  Alighting  from,  1121  1152.  1218 

et  seq. 

3.  Place  of  Duty — Absence  from,  1235  et  seq. 

4.  Precautions — Failure  to  Take,  1252  et  seq. 

5.  Tracks — Crossing;  Working  and  Walking  on,  1270  et  seq. 

H.  Statute  Enactments — Effect  on  Contributory  Negligence ,  1290  et  seq. 

1.  Blocking  Frogs,  1291  et  seq. 

2.  Cogs  and  Gearing,  1293  et  seq. 

3.  Cattle-guards  and  Crossings,  1297. 

4.  Elevator  Holes,  Guarding,  1298. 

5.  Shafts  in  Mines,  Fencing,  1299  et  seq. 

6.  Tracks,  Fencing  of,  1301  et  seq. 

7.  Fires — Prescribing  Liability  for,  1308. 

8.  Sign  boards,  Erection  of,  1309. 

9.  Sounding  of  Whistle  and  Ringing  of  Bell,  1310. 

10.  Speed  of  Trains,  1311.  . 

11.  Sunday,  Labor  on,  1312. 

I.  Alabama  Rule ,  1313  et  seq. 

J.  Florida  Rule ,  1319. 

K.  Georgia  Rule ,  1320  et  seq. 

L.  Kentucky  Rule ,  1322  et  seq. 

M.  Tennessee  Rule ,  1336. 

N.  Illinois  Rule ,  1337  et  seq. 

O.  North  Carolina  Rule ,  1345. 

P.  Burden  of  Proof  in  the  Several  States,  1346  et  seq. 
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CHAPTER  VIII. 

EMPLOYMENT  OF  SERVANTS. 

A.  Rule ,  1404  et  seq. 

B.  Retention  of  Servants,  1411  et  seq. 

C.  Deligenceis  Presumed,  1418  et  seq. 

D.  When  Presumption  of  Diligence  May  he  Overcome ,  1482  et  seq. 

E.  Knowledge  hy  Agent  or  Servant,  when  Chargeable  to  the  Master , 

1445  et  seq. 

F.  Incompetency ,  Evidence  of \  1459  et  seq. 

1.  Incapacity,  1459  et  seq. 

2.  Intoxication,  1464  et  seq. 

3.  Inexperience,  1471  et  seq. 

4.  Youth.  1484  etseq. 

5.  Repeated  or  Habitual  Acts,  1489  et  seq. 

6.  Reputation,  1494  et  seq. 

7.  Specific  Acts,  1505  et  seq. 

G.  Knowledge  hy  Servants ,  1526  et  seq. 

H.  Number  of  Servants ,  1562  et  seq. 

I.  Personal  Duty  of  Master,  1584  et  seq. 

CHAPTER  IX. 

EVIDENCE. 

A.  Accident ,  as  Proof  of  Negligence ,  1597  et  seq. 

B.  Accident,  Similar ,  Independent  Acts  of  Negligence,  1625  et  seq. 

C.  Accident ,  Precautions  After ,  1632  et  seq. 

D.  Accident,  Conditions  After ,  1644  et  seq. 

E.  Agency ,  Proof  of,  1648. 

F.  Agents ,  Admissions  of,  1649  et  seq. 

G.  Burden  of  Proof ,  1658  et  seq. 

H.  Carlisle  and  Other  Mortuary  Tables,  1668  et  seq. 

I.  Conjecture ,  1672  et  seq. 

J.  Custom  and  Use,  1700  et  seq. 

K.  Defects  at  Other  Places  and  in  Other  Appliances,  1725.  et  seq. 

L.  Declarations  of  Employees — Res  Gestae,  1730  et  seq. 
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M.  Experts  — Opinions  - Conclusions ,  1740  et  seq. 

N.  Lajus  of  Other  States  — Lex  Fori — Lex  Loci,  1763  et  seq. 

O.  Models ,  Plats  and  Diagrams ,  1770  et  seq. 

P.  Mental  Suffering ,  1776. 

Q.  Positive  and  Negative  Proof ,  1777  et  seq. 

R.  Reputation ,  17S 4  et  seq. 

S.  Scintilla ,  1787  et  seq. 

T.  Speed  of  Trains,  1790  et  seq. 

U.  Fa ria /ice,  1793. 

VOLUME  II. 

CHAPTER  X. 

FELLOW-SERVANTS. 

Rule  in  the  several  States,  classifying  separately;  the  Rule,  when 
held  Vice  Principals,  when  held  Fellow  Servants;  also  Construction  of 
Statutes. 

_  _  m 

The  States  are  arranged  in  alphabetical  order. 

CHAPTER  XI. 

FOREIGN  CARS. 

A.  The  Master's  Duty  that  of  Inspection ,  2536  et  seq. 

B.  Cars  Different  in  Style  of  Construction  from  its  Own,  2554  et  seq. 

CHAPTER  XII. 

INDEPENDENT  CONTRACTOR: 

A.  Rule ,  2559 et  seq. 

B.  Exceptions ,  2563  et  seq. 

(1)  Where  the  Work  is  Wrongful  in  Itself,  or  if  Done  in  an  Ordi- 
nnry  Manner  Would  Result  in  a  Nuisance,  2563,  2574. 

(2)  If  the  Work  to  be  Done  is  in  Its  Nature  Dangerous  to  Others, 

However  Carefully  Performed,  2566  et  seq,  2577,  2581. 

(3)  Where  Injury  is  Caused  by  Defective  Construction,  Inherent 
in  the  Original  Plan,  2566,  2577. 
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(4)  Where  the  Wrongful  Act  is  the  Violation  of  a  Duty  Imposed 
by  Express  Contract  Upon  the  Employer,  2569,  2576. 

(5)  Where  a  Duty  is  Imposed  by  Statute,  2570  et  seq. 

(6)  Where  the  Employer  Retains  the  Right  to  Direct  the  Time 

and  Manner  of  Doing  the  Work,  2580  et  seq. 

(7)  Where  Employer  Ratifies  or  Adopts  Unauthorized  Wrong, 

2593. 

(8)  Where  the  Owner  Owes  a  Duty  in  Respect  to  the  Safety  of  the 

Place  or  Appliance,  2594  et  seq. 

C.  When  an  Independent  Contractor,  2600  et  seq. 

CHAPTER  XIII. 

INSPECTION. 

A.  Rule,  2618  et  seq. 

B.  When  Required,  2623  et  seq. 

C.  Defects  from  Age  and  Long  Use,  2634  et  seq. 

D.  Character  and  Sufficiency  of  the  Inspection  and  Tests ,  2638  et  seq. 

E.  Duty  Personal  to  the  Master ,  2651  et  seq. 

F.  Contrary  Rule,  2654  et  seq. 

G.  New  Appliances  and  Defects  in  Construction ,  2656  et  seq. 

CHAPTER  XIV. 

INSTRUCTION  AND  WARNING. 

A.  Ride,  2664  et  seq. 

B.  Rule  Extends  Only  to  Work  Employee  Required  to  Perform ,  2670  et  seq. 

C.  Rule  Applies  Where  Changes  are  Made  Increasing  Hazard,  2673. 

D.  Application  of  the  Rule — Incidents ,  2674. 

E.  Duty  Not  Imposed  Where  Master  is  Not  Chargeable  with  Knowledge  of  the 

Danger,  2700  et  seq. 

F.  Rule  Not  Applied  to  Dangers  Resulting  from  the  Negligence  of  Fellow-Ser¬ 

vants,  2706  et  seq. 

G.  Rule  Does  Not  Apply  Unless  the  Master  Ought  to  Have  Known  of  the  Inca¬ 

pacity  or  Inexperience  of  Servants,  2707  et  seq. 

H.  Where  a  Servant  Seeks  Employment,  Ordinarily  the  Master  May  Assume 

that  he  is  Competent  and  that  he  Appreciates  the  Danger,  2718  et  seq. 

I.  Known  or  Obvious  Dangers — Application  of  the  Rule,  2729  et  seq. 
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J.  Minors— Application  of  the  Rule ,  2758  et  seq. 

1.  Capacity  to  Appreciate  the  Dangers,  2766  et  seq. 

2.  Twelve  Years  Old,  2778  et  seq. 

3.  Thirteen  Years  Old,  2784  et  seq. 

4.  Fourteen  Years  Old,  2794  et  seq. 

5.  Fifteen  Years  Old,  2807  et  seq. 

6.  Sixteen  Years  Old,  2810  etseq. 

7.  Seventeen  Years  Old,  2819  et  seq. 

8.  Eighteen  Years  Old,  2829  et  seq. 

9.  Nineteen  Years  Old,  2838  et  seq. 

10.  Twenty  Years  Old,  2848  et  seq.  •  .  7’* 

11.  Obvious  Dangers,  2849  et  seq. 

K.  Character  and  Extent  of  the.  Warning  and  Instruction  to  he  Given,  2861 

etseq. 

L.  Peculiar  and  Special  Perils,  2875  et-seq. 

CHAPTER  XV. 

PREMISES  OR  SAFE  PLACE  TO  WORK. 

A.  Ride,  2895  et  seq. 

B.  Bridges,  2898  et  seq. 

C.  Buildings  and  Yards ,  2912  et  seq. 

D.  Mines ,  Trendies  and  Pits ,  2921  et  seq. 

E.  Tracks,  2938  et  seq.  .  .  ■  W 

Character  of,  2938  et  seq. 

Condition  of,  2945  et  seq. 

1.  Tracks,  Side,  2950  et  seq. 

Character  of,  2950  et  seq. 

Condition  of,  2958  et  seq. 

2.  Culverts,  2963  et  seq. 

3.  Obstructions  Near,  2968  et  seq. 

4.  Structures  Near,  2974  et  seq. 

F.  Place  Made  Unsafe  by  Act  of  Fellow  Servant ,  2993  et  seq. 

G.  Working  in  Dangerous  Place  by  Direction  of  One  Without  Authority,  3019. 

H.  Offending  Servant  Acting  under  Orders  of  Master,  3020  et  seq. 

I.  When  the  Work  Itself  Makes  the  Place  Insecure,  3022  et  seq. 

J.  Clearing  Snow  from  Tracks,  3036  et  seq. 
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K.  Fencing  Tracks  and  Erecting  Cattle -guards,  3039  etseq. 

L.  Duty  Personal  to  the  Master ,  305 l  et  seq. 

M.  Notice  Required  of  Defects ,  3058  et  seq. 

N.  Notice  Presumed ,  3063  et  seq. 

CHAPTER  XVI. 

PROMISE  TO  REPAIR  OR  REMEDY  DEFECTS. 

A.  Rule ,  3073  et  seq. 

B.  Incidents  of  Application  of  Ride,  3077  et  seq. 

C.  Complaint  Not  Made  on  Behalf  of  Injured  Servant — Effect  of,  3097  et  seq. 

D.  Promise  to  Another,  3101. 

E.  Rule  Does  Not  Extend  to  Simple  Appliances,  3102  et  seq. 

F.  Continuing  in  Service  an  Unreasonable  Time  After  Promise — Effect  of, 

3106  etseq. 

G.  Where  Danger  is  Imminent  the  Promise  May  Not  Excuse  the  Servant , 

3117  et  seq. 

H.  P  romise  Must  be  by  One  with  Authority,  3126  et  seq. 

CHAPTER  XVII. 

RELATION. 

A.  General  Rule,  3139  et  seq. 

B.  Servants  of  Different  Persons  Using  the  Same  Track  or  Grounds,  3148 

et  seq. 

C.  Servants  in  General  Employment  of  One  Working  Temporarily  for 

Another,  3185  et  seq. 

D.  Servants  in  General  Employment  Injured  While  Not  Actually  at  Work, 

3208  et  seq. 

E.  Servants  Injured  on  Trains  or  Vessels  when  Not  Employed  Thereon ,  3226 

et  seq. 

F.  Servants  of  Another  working  on  Trains  or  Vessles  Injured  Thereon,  3243 

et  seq. 

G.  Volunteers,  3253  et  seq 

H.  Public  Officers’’  and  Municipalities'1  Liability  for  Acts  to  Employees,  3266 

et  seq. 

I.  Receiver'' s  Liability  of,  3285  et  seq. 

J.  Convicts,  3287. 
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CHAPTER  XVIII. 

RULES. 

A.  Master's  Duly  to  Make,  3288  et  seq. 

B.  Pleading  of — When  Admissible  as  Evidence ,  3310  et  seq. 

C.  Publication  of ,  3317  et  seq. 

D.  Reasonableness  and  Sufficiency  of,  3325  etseq. 

E.  Knowledgeby  Servant,  3342  et  seq. 

F.  Enforcement — Waiver  of,  3362  et  seq. 

G.  Failure  to  Observe  by  Servant  Injured,  3392  et  seq. 

1.  Prohibiting  Going  Between  Cars,  3405  et  seq. 

2.  Prohibiting  Boarding  Moving  Cars,  3415  et  seq. 

3.  Prohibiting  Flying  Switches,  3418  et  seq. 

4.  Requiring  Use  of  Coupling-sticks,  3422  et  seq. 

5.  Requiring  Examination  of  Appliances,  3436  et  seq, 

6.  Requiring  Section-men  to  Flag  Curves,  3445  et  seq. 

7.  Protection  of  Car-repairers,  3448  etseq. 

8.  Regulating  Speed  of  Trains,  3452  et  seq. 

H.  Failure  to  Observe  by  Servant  Who  is  to  Execute,  3456  et  seq. 

CHAPTER  XIX. 

SCOPE  OF  EMPLOYMENT. 

A.  Rule ,  3462  et  seq. 

B.  Contrary ,  3475  et  seq. 

C.  Services  Within  the  Employment ,  3485  et  seq. 

D.  The  Effect  of  Obedience  to  the  Direction  of  a  Superior  Servant,  3494  et  seq. 

E.  Scope  of  Authority  of  the  Directing  Servant ,  3508  et  seq. 

F.  The  Effect  of  Obedience  to  the  Request  of  a  Servant  Not  Superior ,  3514 

et  seq. 

G.  Voluntarily  Performing  Service ,  3518  et  seq. 

H.  Minors ,  3530  et  seq. 
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W.  F.  BAILEY, 

Attorney  at  Law.  :  %  $$£& 

EAU  CLAI RE,  WISCONSIN, 

AUTHOR  OF 


Bailey’s  Master’s  Liability  for  Injuries  to  Servants 


— and— 


Bailey’s  Personal  Injury-  Cases. 


I  have  concluded  to  make  a  specialty  of  briefing  persona 
injury  cases  until  my  term  as  Judge  shall  expire ,  which  will 
the  first  Monday  of  January,  1898.  It  appears  to  me  that  let 
be  of  assistance  to  other  attorneys  in  the  matter  of  determining 
First — What  are  the  legal  propositions  from  the  facts  that  ma 
arise  or  become  involved,  in  a  particular  case;  and  second— in  ci 
ing  every  case  in  the  United  States  that  bears  upon  the  one  o 
several  propositions  that  may  become  so  involved.  I  have  t) 
cases  so  arranged  that  I  can  reach  them  in  a  very  few  moment 
and  accomplish  in  an  hour  or  a  day  what  attorneys  not  simila 
ly  situated  and  'who  are  without  the  same  means  or  faciliti 
would  not  ordinarily  accomplish  in  a  week  or  more.  Upon  t\ 


mere  suggestion  of  the  important  f acts  1  can  completely  analy 
the  case. 

It  is  of  the  utmost  importance ,  especially  in  personal  inju 
cases ,  that  the  case  be  thoroughly  understood  and  prepared  at 
outset ,  even  before  the  pleading  is  drawn. 

The  same  facilities  which  I  possess  will  enable  me  to  quick 
andj  exhaustively  brief  cases  in  courts  of  last  resort ,  upon  recei 
of  a  copy  of  the  bill  of  exceptions  as  settled. 

I  am  also  prepared  to  argue  cases  from  my  briefs  in  sue 
courts. 

Iam  considering  a  proposition  to  locate  in  Chicago,  after  Ja< 
1st ,  1898,  audio  make  this  branch  of  the  law  a  specialty. 


W.  F\  BAILEY. 


